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ABSTRACT. In this article, the authors consider the lack of an independent and modern dispute resolution mechanism
in the area of sport relations as a sport problem; the lack of qualification of sports disputes; and, the need to develop a
modern mechanism for sports dispute resolution that is compatible with the current paradigm of modern sport. Methods.
This article is based on the grounded theory to close the gap between theory and empirical research in modern sport
problems especially sports dispute resolution in the international arena. According to Ralph, Birks & Chapman thesis,
grounded theory integrates diverse traditions in sociology, positivism, and symbolic interactionism. Results. The authors
consider the importance of modern sports in life, education, and the economy, as well as, the need to define the concept
of sport dispute; developing a modern mechanism for dispute resolution harmonized with the paradigm of modern sport,
as the current practices of the CAS specify this necessity. Conclusions. Choosing the correct jurisdiction for considering
sport disputes and a professional institution for sport disputes resolution requires an exact definition of “sport dispute”
and a study of the classification of sport disputes. Applying international sport dispute resolution institutions developed
under the UNCITRAL Model Law is one of the most common sport dispute resolution ways and, issued decision of these
institutions are granted to be recognized and enforced by the States which signed the New York Convention 1958. Sport
disputes have their own specifics and require qualified arbitrators and lawyers in the field of both law and sport knowledge,
therefore, parties of a sport dispute are strongly recommended to apply correct sport dispute resolution institutions and
choose qualified arbitrators and lawyers to avoid losing their rights. The most common sport arbitration court is the CAS.
The CAS experienced several reforms, but, some of the issued decisions after 2000 which many of them under the public
policy are appealed to the Swiss Federal Tribunal, show proof of the necessity of developing a mechanism of sport dispute
resolution, which is more updated and compatible with the current paradigm of modern sport.

Keywords: modern sport, sport arbitration, CAS, dispute resolution, sport dispute, ICAS, ADR, lex sportive, sport
problems.

CyyacHu cnopT i BUpilLeHHA CNOopiB Ha Mi>KHapPOAHIN apeHi

Cem Howaoxa, XXaHHa KywHip

AHOTAL|IA. Po3rnaHyTo npobnemmn He3anexHoro i CydyacHoro mMexaHiaMy BUPILLEHHS COPIB B 06M1acTi CNOPTUBHUX
BiJHOCVH, BiACYTHICTb BM3HAUYEHHA «CMOPTUBHA CyrnepeyKay; HEOOXiAHICTb apXiTEKTYPU IHCTUTYTY BUpPILLEHHA CMOPIB,
CYMICHOI 3 NapagnUrMoro Cy4acHoro Cropry.

Memoou. MeTopn o6rpyHTOBaHOI Teopii, AKMI 06'€QHYE Pi3Hi TpaguLii B couionorii, N03UTUBI3Mi | CUMBORIYHOMY iHTEpaK-
LiiOHi3Mi i ycyBa€ po3prB MiX TEOPI€EID | eMMNipUYHUMIY AOCAIAKEHHAMY NPO6eMy BUPILIEHHA CMIOPTUBHMX CyNepeyoK
Ha Mi>KHapOAHi apeHi.

Pe3ynemamu. 3 ypaxyBaHHAM 3HauyLLOCTi Cy4aCHOrO CMOPTY B XKMTTi, OCBIiTi Ta EKOHOMILli aBTOpaMu PO3FAHYTO NUTaH-
HA HeOoOXigHOCTI BU3HAUEHHA MOHATTA CMOPTUBHOIO CMOPY; PO3POOKM CyYaCHOro MeXaHi3My BUPILLEHHA CMOPTUBHUX
CMopiB BiANOBIAHO [0 MAPaAUIMU CyYaCHOTO CropY, OCKINbKM icHYtoUa npakTrka CAS KOHKPETH3YE Lo HEOOXiaHICTb.
BucHogok. HeobxigHO TOUHO BU3HAUMTW NOHATTA i KNacudikaLito CMOPTUBHKX CyNepeyoK, OCKIIbKM Bif LbOro 3aneXunTb
npaBubHE BM3HAaYeHHA IPUCAUKLIT po3rnagy cnopy.

3acTocyBaHHA MiP>KHAPOAHUX IHCTUTYTIB JO3BOJY CMOPTUBHUX CYMEPeYOoK, Po3pobnieHrx BianoBiaHoO Ao Tvnosoro 3a-
KoHy FOHCITPAJI, € ofHUM 3 HanbiNbLL NOWMNPEHNX CMOCOGIB BUPILLEHHA CMOPTUBHUX COPIB, i PiLUEHHA LUX IHCTUTYTIB
BM3HAIOTbCA Ta BUKOHYIOTbCA iep»KaBamu, AKi nignucany Holo-VlopKcbKy koHBeHLilo 1958 poky. 3 ypaxyBaHHAM crieLu-
biKM CNOPTUMBHMX CyMepeYoK ix po3rnag BMMarae Big ap6iTpiB Ta IOPUCTIB SIK MPABOBUX, TaK i CMOPTUBHUX 3HaHb, TOMY
CTOPOHAaM CMOPTUBHOIO CMOPY PEKOMEHAYETbCA 3aCTOCOBYBATV NMPABWIbHI IHCTUTYTI JO3BOJY CMNOPTUBHUX CynepeyoK
i BubmpaTy KBanidpikoBaHUX apbITPIB Ta IOPUCTIB ANA 3aXMCTY CBOIX NPaB i 3aKOHHUX iHTepeciB.

HannowwupeHriwmnin CnopTnBHUA apbitTpaxHuii cyp — ue CAS, HeogHopa3oBo pedopmoBaHuiA. [lesKi 3 BUHeceHux nicns
2000 p. pilleHb OCKapPXKyOTbCA B paMKax Aep»kaBHOT nonitnky B LUBeliLapcbkomy depepanbHoMy TprbyHani, Wwo ceig-
YnTb NPO HEOOXIAHICTb PO3POOKM MeXaHi3My BUPILLEHHS CMOPTUBHUX CMOPIB, 6ifibLL OHOBNEHOTO | CyMICHOTO 3 HUHiLL-
HbOI MapPagnrMmolo Cy4aCcHOro Cropry.

KniouoBi cnoBa: cyyacHMIN CNopT; CNOPTUBHMIA apbiTpaX; BUPILLEHHA Cynepeyok; CMOPTMBHA Cyrnepeyka; CropPTHBHI
npo6nemu.

© Sam Noshadha, Zhanna Kushnir, 2020
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Modern sport:

Today the modern sport is not only physical educa-
tion but also business that needs financing and invest-
ment for development.

The EurActive [ 13] Foundation in the European Union
[10] reported, for each new profession created in the
sport industry, approximately 65% new jobs in indus-
tries connected to sport produce.

According to the published memo of the European
Commission [9] (June 19, 2014), generally, sport sector
accounts for 2% of the European Unionworldwide Gross
Domestic Product (GDP) [14], while the entire employ-
ment created by activities of sport is 7.3 million- equiva-
lent to 3.5% of the overall European Union employment.
In spite of these magnificent statistics, the economic
effect of the sport-related industries is often underes-
timated [31].

According to report published by the European
Commission on 2014 determining which sport in to-
tal yields a immense € 294 billion benefit added up
to gross value of the European Union, concluding that
“the sport sector is mentioned a notable driver of
growth” [15].

As an example which shows modern sport connect-
ed to the economy, on 2020, even by considering to the
pandemic of COVID-19 [38] and significant reduction
in cost, the Tokyo Organizing Committee of the Olym-
pic and Paralympic Games (Tokyo 2020) [36], updated
overall Games budget totals USD 12.6 billion (JPY1.35
trillion). According to the information published in
SportsPro Media [17], because of postponing the Tokyo
2020 Olympic Games, forecasted that Japan’s economy
may lose USD 6.32 billion (JPY 700 billion).

On 2007, sport as an approved aspect entered to
the EU laws in accordance with the Treaty of Lisbon
amending the Treaty on European Union and the Treaty
establishing the European Community (Lisbon Treaty)
[35], Title XII article 165 §§ 1-2.

According to the article 165 §§ 1-2 of the Lisbon
Treaty:

“1. The Union shall contribute to the development
of quality education by encouraging cooperation
between Member States and, if necessary, by sup-
porting and supplementing their action, while fully
respecting the responsibility of the Member States
for the content of teaching and the organization of
education systems and their cultural and linguistic
diversity. The Union shall contribute to the promotion
of European sporting issues, while taking account of
the specific nature of sport, its structures based on
voluntary activity and its social and educational func-
tion.

2. Union action shall be aimed at:

- developing the European dimension in education,
particularly through the teaching and dissemination
of the languages of the Member States,
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CoBpeMeHHbIii cnopT:

CoBpeMeHHbI CMOPT — 3TO He TOMbKO PU3nMYecKoe BOCMM-
TaHue, Ho 1 BU3HEC, Hy>KAAlOLLMIACS ANS CBOEro pa3suTus B u-
HAHCMPOBAHWM 1 UHBECTULIMSIX.

Mo wHbopmaumm OoHpa EurActive [13], B EBponerickom
Coto3e [10] Ha Kaxaylo BHOBb CO3AaHHYIO B CIOPTUBHOWM MHAY-
CTpVM NPOHECCUIO NPUXOANTCS NPUMEPHO 65 % HOBbIX paboumx
MECT B OTPaC/sX, CBA3aHHbIX UMEHHO CO CMOPTOM.

CornacHo ny6nvkauumn Eponeiickoit komucenn [9] (19 mioHst
2014 1), B UENOM Ha CMOPTUBHBIA CEKTOP NPUXOANTCA 2 % M-
pOBOro BanoBoro BHyTpeHHero npoaykta (BBIT) Eeponetickoro
Coto3a (EC) [14], B TO Bpems Kak BCS 3aHATOCTb, CBsA3aHHash CO
CMOPTUBHOW [iesTeNbHOCTbIO, COCTABASET 7,3 M/IH YeoBeK — YTo
3KBMBaNEHTHO 3,5 % obLueit 3aHsTocTv EC. HecmoTps Ha 311 Brie-
yaTnstoLLMe CTaTUCTUYECKME [laHHblE, SKOHOMUYECKUI ekt
OTpac/et, CBSI3aHHbIX CO CMOPTOM, YacTo HefooLeHvBaeTcs [31].

B otuete, onybnunkoBaHHoM EBponerickoit Kommuccuelt 3a
2014 r., B KOTOPOM OMpeAeneHo, YTo CMopT B LIEIOM MpUHeC
OrpPOMHYI0 BbIroAy B pasmepe 294 mMapa eBpo AN1S 3KOHOMUKM
EC, a B 3aK/104eHMN CKa3aHo, YTO «CMOPTUBHBIN CEKTOP YNOMMU-
HaeTCs KaK 3aMeTHbI apariBep pocTa» [ 15].

B kauectBe npumepa, KOTOPbIA AEMOHCTPUPYET 3KOHOMM-
yeckue mnokasaTenu coBpemeHHoro cnopta, Ha 2020 r., aaxe
yumntbiBas naHaemuio COVID-19 [38] 1 3HaunTenbHoe CHUKeHwe
3aTpart, no AaHHbiM Tokurickoro oprkomuteTa ONMMNUIACKIX 1
MNapanumnuiickux urp (Tokmo 2020) [36], 06HOBNEHHDBIA 00-
wmin 6romket Wrp coctasnset 12,6 mapa gon. CLUA (1,35 TpaH
anoHckux 1eH). CornacHo mHdbopMauum, ony6/MKOBaHHOR B
SportsPro Media [ 17], Bcneactave nepeHoca OnMMIVIACKUX Urp
2020 r. B Tokro 3KoHOMMKa ANOHMK, MO NPOrHO3am, MOXeT Mo-
Tepatb 6,32 mapa gon. CLUA (700 mnpa vien).

B 2007 r. cnopt B KayecTBe yTBEPXKAEHHOrO acnekTa BoLUen
B 3akoHozatensctBo EC B cootBetcTBUM C JIccaboHCKMM fio-
FOBOPOM 0 BHeCeHUM 13meHeHuit B [lorosop o EC 1 loroBop 06
yupexaeHun EBponeiickoro coobuiectsa (JluccaboHckuii foro-
Bop) [35], nyHkT XIl ctaTtbm 165 8§ 1-2.

CornacHo nyHkTy 1-2 cTatbu 165 JluccaboHckoro forosopa:

«1. Coto3 cnocobcmsyem passumuto KayecmeeHHoz20 00-
Pa308aHUS, NOOLUPSS COMPYOHUYECMBO 20CYOapCM8-4/eHo8 U,
ec/iu HeobX0OUMO, NOOOEPIKUBAS U OONOJHSIS UX OesmesbHOCMb,
8 NOJIHOU Mepe ysaas npu 3MomM OmeemcmeeHHOCMb 20Cy-
0apcme-4eHo8 3a COOepKaHue NPOUECCa NPenooasaHus U 3a
0p2aHU3ayUIo clcmembl 0Opa308aHUS,  MAKXKeE UX Ky/lbmypHoe
u s3biKosoe pasHoobpasue. Coro3 cnocobcmayem NobILUEHUIO
PO egponelickux 3a0ay cnopma ¢ y4emom e2o ocobeHHocmel,
€20 CMpyKMyp, OCHOBAHHbBIX HA OOBPOBO/ILHOM yHacmul, a Max-
XKe e20 CoYUabHOU U 8ocnumamesibHol gy HKUUU.

2. [lesmeneHocme Coro3a Hanpas/ieHa Ha:

- passumue esponetickoeo U3mMepeHus: 8 06pa3o8aHul, 8
yacmHocmu, nymem 00yueHUs S3bIKaM 20Cy0apCma-4aeHos8 U
PacnpoCMpPaHeHUs UX 3HAHUS;

~ co30aHue 671a20NpUsSMHbIX yca08ull 07151 MOOU/ILHOCMU
cmyderHmos u npenodagamerneti, 8 MoM Yuc/ie NOOUWPSIS akaoe-
MUYECKOE NpU3HAHUEe OUNIOMO8 U Nepuo0o8 00yyeHUs;

- codeticmsue compyoHu4decmsy Mexoy 06pazogamerns-
HbIMU yYpex0eHUsMU;
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- encouraging mobility of students and teachers,
by encouraging inter alia, the academic recognition of
diplomas and periods of study,

- promoting cooperation between educational es-
tablishments,

- developing exchanges of information and experi-
ence on issues common to the education systems of
the Member States,

- encouraging the development of youth exchang-
es and of exchanges of socioeducational instructors,
and encouraging the participation of young people in
democratic life in Europe,

- encouraging the development of distance educa-
tion.

- developing the European dimension in sport, by
promoting fairness and openness in sporting competi-
tions and cooperation between bodies responsible for
sports, and by protecting the physical and moral in-
tegrity of sportsmen and sportswomen, especially the
youngest sportsmen and sportswomen” [35].

Therefore, importance of physical education and
sport in life, education and especially economy is tan-
gible.

Sport disputes:

The close connection between sport and economy
caused increasing financial importance and disputes
related to sport. A glancing overview to the economic
aspect of the sport sector is highly impressive, because
when economic statistics in sport area grew up, mutu-
ally disputes related to sport increase.

Generally, sport disputes may be defined as, if in a
dispute case, one of the factors like parties, substan-
tive/ subject and procedure of the case is directly or
indirectly connected to physical education and sport,
such a dispute may be called “sport dispute” [25].

The terminologies of dispute and conflict should not
be confused as:

- A dispute is a short-term disagreement that can
result in the parties reaching some sort of resolution;
it involves issues that are negotiable. In a simple way,
when there is an agreement between parties and any
disagreement happened, it results in a dispute.

- But, conflict, in contrast, is long-term with deeply
rooted issues that are seen as “non-negotiable” [25].

Modern sport at the international arena cannot be
without dispute. Features of sport competitions imply
that disputes in sport area effect not only professional
athletes, as well as physical education and sport orga-
nizations, referees, coaches, fans, organizers of sport
events, media, sport facilitators, and all who they are
directly or directly connected to the competition. Sport
disputes may be ceased in simple clashes between par-
ties, but when these clashes enter to disagreement
on mutual rights and obligations between the parties,
such a dispute may not be resolved unilaterally and re-
quire jurisdictional intervention.

- passumue obMeHa uHgopmayueti U oneimom no 8onpo-
cam, komopele [8/150mMcs obwuMu 0n1s clucmem 06pasosa-
HUs 20cy0apcma-4eHos;

- co30aHue 671a20NpUSMHbIX YC108ull 0718 pazeumusi 00-
MeHO8 MOI006IMU JTH0ObMU U 0p2aHU3amopamu npoyecca oby-
YeHUs! U NOOWPeHUe y4acmusi MoI00bIX /itodell 8 0eMoKpamu-
yeckoll xusHu Esponer;

- noouwpeHue pazeumus OUCMAHULIOHHO20 00yYeHUSs;

- paszsumue esponetickoeo umMepeHus cnopmad, cooeticm-
8y cnpageodueocmu U OMKPLIMOCMU CNOPMUBHBIX COPES-
HOBAHUL, CoOmMpyOHUYeCmBY MeX0y CnOPMUBHLIMU Op2aHU-
3aUuAMU, @ MAKXxe 3auUWas U3UYECKYIO U HPABCMBEHHYIO
6e3ynpeyHocms cnopmcMeHo8 U CNopmMCcMeHOK, 0COOeHHO ca-
MbIX MOJIOObIX U3 UX qucaa» [35].

Takum 0b6pa3oMm, Henb3s He NpU3HaTb BaXKHOCTb (hU3MUeCKo-
ro BOCMWTAHWS 1 COPTa B XKM3HK 1 06pa3oBaHnm, 1 0COHEHHO —
B 9KOHOMMKE.

CnopTuBHble cnopbi:

TecHas CBs3b MeXZy CMOPTOM 1 3KOHOMMKOW Bbl3Bana pocT
(p1HAHCOBOI 3HAUMMOCTU CMOPOB, CBA3AHHBIX CO CMOPTMBHON
neATenbHoCTbio. O630p IKOHOMMUYECKOrO acrnekTa CMopTUBHOTO
CeKTopa BeCcbMa BMeYaTnseT, NOCKOMbKY OYEBWAHO, UYTO BCE/-
CTBME POCTa IKOHOMUYECKOW CTaTUCTUKL CMopTa yBENMYMBAET-
CSl M KOMIMYECTBO CMOPOB B 0611aCTH CNOPTUBHOM esTeNbHOCTY.

Mpu Hannumm B cnope xoTs Obl OAHOTO M3 TakMX (PaKTOPOB,
KaKk CTOpOHa cropa, NpeAMeT 1Unn cobCTBEHHO 06CTOATENbCTBA
Ziena npsMo WM KOCBEHHO CBS3aHbl C IM3MYECKUM BOCMIUTaHW-
€M WA CMOPTUBHON [eATEeNbHOCTbIO, TAKON CNOp MOXKET OblTb
onpesieneH Kak «CnopTuBHbIi criop» [25].

HeobxoavmMo pasnnyath MOHSTUS «CMOpP» U «KOHMNKT», MO-
CKOJbKY:

— CMOp — 3TO KPaTKOCPOYHOE pa3Hornacue, paspeLleHns Ko-
TOPOrO CTOPOHbI MOTYT JOCTUTHYTb TEM WM MHBIM MyTeM, Hanpu-
Mep, MyTeM NeperoBOpPOB; HaMUME MeXy CTOPOHAMM Cornaltue-
HKS C pa3HOrnacusMmM NPUBOAMT K BO3HUKHOBEHWMIO CMOPa;

— KOHNWKT, HAaNpOTUB, MMeeT AOATOCPOYHbIN XapaKkTep C
rny6boKo YKOpeHMBLUMMICS Npobnemamu, KoTopble paccMaTpy-
BaKOTCS KaK «He NoAnexatume obcyxaeHunio» [25].

CoBpeMeHHbIl1 CMOPT Ha MEXAyHapOAHOI apeHe He MOXKET Cy-
LLlecTBOBaTb 6e3 BO3HMKHOBEHVS CopoB. Crielndmka criopTUBHBIX
COPEBHOBaHWI COCTOMT B TOM, UTO Cropbl B 061acTy cropTa 3aTpa-
MMBaIOT NpaBa W MHTEPECHI He TOMbKO NPOdheccoHanbHbIX CropT-
CMEHOB, HO U (PU3KYNBTYPHO-CMIOPTUBHBIX OpraHv3aLmii, Cyzaen,
TpeHepoB, 60NeNbLLMKOB, OPraH1M3aToOpoB CMOPTUBHBIX MEPOMPUS-
1A, CMW, CnopTUBHBIX areHToB ¥ BCEX UHbIX CYObEKTOB, MPSMO MM
KOCBEHHO CBSi3aHHbIX CO CMIOPTVBHOW iesTeNbHOCTbI0. CMopTUBHbIE
Cnopbl MOTyT BbITb NPeKpaLLIEHb], €C/IN OHW BO3HWKN B Pe3y/bTa-
T€ 3N1eMeHTapHbIX Pa3HOracHii CTOPOH, HO KOrAa 3TW pasHoriacys
MPpVBOAAT K CriopaMm, 3aTpar1BatoLLMM npaBa CTOPOH U BbiTeKalo-
LM 13 06513aTeNbCTB CTOPOH, pa3peLLieHue Takoro cropa Tpebyet
lOPVCAVKLUMOHHOTO BMeLLIaTeNbCTBA.

PaspelueHne cnopTMBHBIX CMOPOB:

C yyeTom Toro 06CToATeNbCTBA, YTO B MPOLIECCe Pa3BUTUS CNOp-
Ta HeM3HEKHO BO3HMKAIOT COpPbl, MPSIMO MM KOCBEHHO CBS3aHHbIe
CO CrOPTVBHBIMW OTHOLLEHWSMU, ZU1S1 Pa3peLLIEHNS CMOPOB OLLIyLLia-
€eTCs sBHast NOTPEOHOCTb B IOPUCAVKLIMOHHOM BMeLLIaTENbCTBE.
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Sport dispute resolution:

While sport developing, disputes which directly or
indirectly related to sport rise up, considering this issue,
needs of jurisdictional intervention for dispute resolu-
tion is tangible.

According to the natural law (Latin: ius naturale, lex
naturalis) [33, 29], general principles of law are:

— the right of everyone to apply court and, their
case considered in a court;

— the right of a fair judgment of a dispute in a rea-
sonable period;

- the right of innocence presumption;

- the right of defense and etc.

Time by time, humans always are looking for bet-
ter dispute resolution mechanism which it is more ac-
cessible, fair, fewer dues, efficient, and justified for all
parties.

Considering to historical aspect of law codes from
the ancient Mesopotamia that ratified the first code of
law, Babylonian code of law (the Code of Hammurabi)
[4,8] on about 2250 BC (Middle Chronology) up to now,
it is obvious that in each era according to needs and
paradigms of societies, dispute resolution mechanisms
developed and ruled.

In the current time, applying international sport arbi-
tration courts is one of the most common sport dispute
resolution ways.

The States which signed and ratified the Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards (New-York Convention, 1958) [5] are granted
enforcement of awards issued by the international ar-
bitration institutions.

Sport arbitration is not the same as [26]:

- National judicial proceedings;

- Expert determination;

- Mediation as a form of settlement negotiation fa-
cilitated by a neutral third party.

International sport arbitration courts are more pro-
fitable than national state courts because of [26]:

- Short time of dispute resolution;

- Cheaper coast;

— Confidentiality of case;

- Right to choose arbitrator(s) (solo or three), lan-
guage, the seat of arbitrator(s), governing law and in-
stitution;

— More professional and acceptable results by par-
ties.

Independency and efficiency are two main crucial
factors of choosing fair international sport dispute re-
solution institution.

Since sport disputes have their own specifics that
require qualified arbitrators in the field of both law
and sport knowledge, parties of a sport dispute are
strongly recommended to apply correct sport dispute
resolution institutions and choose qualified arbitrators
to avoid losing their rights. [25]

COLMONormng, 3KOHOMWKA, MEHEIKMEHT

CornacHo ectectBeHHOMy npaBy (naT. ius naturale, lex
naturalis) [29, 33], 06uwWMKM NpUHUMNaMK NpaBa SBASIOTCS:

- NpaBO KaxAoro Ha obpallieHne B Cya U paccMOTpeHue
Aena cnpaBeivBbIM 1 6ecnpuUcTpacTHbIM CyA0M;

- NpaBo Ha CrnpaBejvBoe pa3peLleHne cropa B pasyMHbIi
CpoK;

- NpaBo Ha Npe3yMLmio HEBUHOBHOCTY;

- NpaBo Ha 3aLnTy U T. A.

Bpems oT BpemeHW yenoBeyecTBO BO3BpALLAETCS K MOWCKY
HaunyyLLlero MexaH13mMa paspeLLeHns CropoB, KOTOPbIA Mor bl
ObITb ANs BCex CTOPOH 6onee AOCTYMHbIM, CrpaBeANMBbLIM, Me-
Hee obpeMeHWTeNbHBIM C (DMHAHCOBOM TOUKM 3peHus, 3ddek-
TUBHBIM V1 0OOCHOBAHHbBIM.

PaccmaTpuBas nCTopyyecKunii acnekT MpaBoBbIX KOAEKCOB,
HaumHas co BpemeH [lpesHeit Meconotamuu, patuduumposas-
Lueit nepBbIi Kofekc 3akoHOB, co BpemeH BaswnoHckoro Koaek-
ca npaea (3aKkoHbl Xammypanu) [4, 8], co3gaHHOro NpUMepHo
B 2250 I. O H. 3., ¥ IO HALUMX JOHEN, OYEBMAHO, YTO B KaXKAyIo
3MOXy B COOTBETCTBMM C NOTPEOHOCTSMM 1 NapaaurMamu obtuie-
CTBa pasBMBanMCb U pernameHTUpoBaanCh U MexaHW3Mbl pas-
peLLeHns CropoB.

B HacTosLLee Bpems obpalleHvie B MeXAyHapoaHble crop-
TUBHblE apOUTPaXxkHble Cyabl SBNSETCA OAHWUM M3 Hambonee pac-
MPOCTpaHEeHHbIX CNOCcOH0B paspeLLIeHs CMOPTUBHBIX CMOPOB.

locynapcTtBa, NnoanucasLLne 1 patnduumposasLume KoHBeH-
LIVIO O MPY3HAHWV W NPVBEAEHWM B UCMONHEHWE MHOCTPAHHbIX ap-
OuTpaxKHbIx petermii (Hbio-Vlopkcekas konseHums 1958 roaa) [5],
rapaHTVpYIOT UCMONHEHNE apOUTPaXKHbIX PeLLeHNi, BbIHECEHHBIX
MeXAYHAPOAHBIMU apOUTPAXKHBIMU MHCTUTYLIMSMM.

CnopTuBHbIi apbuTpax He naeHTueH [26]:

- HaLWOHaNbHOMY CYIOMPOU3BOACTBY;

— 9KCMEPTHOMY 3aK/OUYEHWIO;

- Meavaumm Kak opMe yperyampoBaHus cropa npu no-
CpeaHNYecTBe TpeTbei HeTpanbHON CTOPOHDI.

B cpaBHeHWM ¢ HaUMOHaNbHBIMU FOCYAAPCTBEHHBIMU CyAaMu
NpenMyLLeCcTBaMM MeXAYHAPOAHbBIX CMOPTUBHBIX apOUTPaXKHbIX
cynoB seasiotcs [26]:

— KOPOTKME CPOKWN PacCMOTPEHUs Aena;

- bonee fewwesble cynebHble pacxoabl;

- KOH(MAEHUMANBHOCTb NPOLieaypbl pAaCCMOTPEHUS Aena;

- NpaBo CTOPOH Ha Bblbop apbutpa (0AHOro MK TPeX), A3bl-
Ka, MecTa HaxoxaeHusi apbutpa (apOuUTPOB), MPUMEHSIEMOrO
npaga 1 yupexaeHus;

- 6onee npoecchoHanbHbIi 1 YAOBNETBOPUTENbHBIA Ans
CTOPOH pe3ynbTar.

He3zaBncMocTb 1 achpeKTUBHOCTb — [iBa MaBHbIX KpUTUYe-
CKUX hakTopa B Monb3y Bbibopa CrpaBeAnMBOrO MeXAyHapoa-
HOTO UHCTWTYTa NS pa3peLLeHnst COPTUBHBIX CMOPOB.

B cuny cneumdmki cnopTrBHbIX Criopos, TpebytoLLielt oT apbu-
TPOB KBa/MUKaLMM Kak B 0bnact npaga, Tak 1 B obnactu crop-
TUBHBIX 3HaHWI, [Nt 3ChDEKTVBHON 3aLLMTbI CBOVIX MpaB CTOPOHaM
CMOPTVBHOTO Cropa  HacTOSTENbHO PEKOMEeHAYeTCs onpenensTb
MpaBWbHbIE VHCTUTYTLI 15 pa3peLLeHusi CrIOPTUMBHBIX CMIOPOB U
BbIOVpaTh apOUTPOB COOTBETCTBYIOLLIEN KBanMduKaLmm [25].

Ha ceroaHsLwHWiA AeHb Hanbonee pacnpoCcTpaHeHHbIM Crop-
TMBHBIM apOUTPakHbIM yupeXxKaeHeM sBaseTcs MexayHapos-
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The most common sport arbitration court is the In-
ternational Sport Arbitration (CAS) [6] and, it is mostly
paradigm of establishing many sport arbitration institu-
tions. Generally, a sport dispute may be submitted to
CAS only if there is an arbitration agreement between
the parties which specifies recourse to the CAS. Ho-
wever, according to rule 61 of the Olympic Charter [27],
all disputes in connection with the Olympic Games can
only be submitted to the CAS, and all Olympic Interna-
tional Federations (IF) have recognized the jurisdiction
of the CAS for at least some disputes.

In 1980 because of increasing disputes connected
to sport at the international arena and lack of indepen-
dent sport dispute resolution mechanism which issues
binding awards, the top sport organizations thought to
find a way for sport dispute resolution issue.

Finally, after the election of the International Olym-
pic Committee (I0C) President, H.E. Juan Antonio Sama-
ranch [30], in 1981, he illuminated the idea of creating
special sport jurisdiction. On 1981, Session of the I0C
held in Rome city, a member of the I0C called H.E. Judge
Kéba Mbaye [23] that later was a judge at the Inter-
national Court of Justice [19] in The Hague, chaired a
specialist team to prepare the Statute of the “Court
of Arbitration for Sport” (CAS). The idea of creating
an arbitration court loyal to resolving disputes which
directly or indirectly connected to sport had been in-
stituted. Other reasons for creating such an arbitral
institution were the necessity of the flexible dispute
resolution institution with the economy in time and fees
of proceeding.

The first Statute of the CAS officially approved in
1983 and, from June 30, 1984 under the leadership of
President Mbaye and the Secretary-General, Mr. Gilbert
Schwaar took into force.

The Statues of CAS approved in 1984 with a set
of procedural Regulations which both a little were
changed in 1990.

According to the rules of the CAS, it contains of 60
members nominated by the I0C, IF, NOC, and the I0C
President which each one chose 15 members. The 15
members chose by the President of the IOC could not
be connected to 10C, IF, and NOC. Additionally, all the
operational dues of the CAS were covered by the Inter-
national Olympic Committee.

Principally, proceeding of cases was free of charge
unless disputes which they had financial nature, in this
case, the parties must pay a part of the claim coast.

The CAS President personally was approving the an-
nual budget. Also, the CAS Statute could be changed
just in the International Olympic Committee Sessions by
the 10C Executive Board proposal.

The CAS rules considered just one type of dispute
proceeding without attending the nature of the dispute.

The claimant submitted their request (statement of
claim) and arbitration agreement to the CAS. The re-

HbIA cnopTueHbid apoutpax (CAS) [6], koTopbIi, raBHbIM 00-
pasoMm, SBASETCS MapafurMoir CO3AaHWs MHOMX CMOPTUBHBIX
apOUTpaXKHbIX MHCTUTYTOB. Kak MpaBuno, CropTVBHbIA CHop
MoxeT 6biTb nepesaH B CAS TonbKo Npy HaAMUMK apOUTPaxKHo-
ro cornalleHnst Mexay CTOpoHamK, KOTopoe MNpedycMmaTprBaeT
obpatueHne B CAS B cnyyae BO3HWKHOBeHUs criopa. [pu 3tom
cornacHo npasuny 61 Onumnumiickoit xaptum [27] Bce cropsl,
cBsi3aHHble ¢ ONMMMMIACKUMUN Urpami, MOryT ObiTb NepeaaHbl Ha
paccmoTpeHue Tonbko B CAS, u topucankums CAS npusHaHa Bce-
MU OJIMMIMACKMMI MexayHapoaHbiMu denepaumamm (MCD), Bo
BCSIKOM C/ly4ae, Mo OnpeAeneHHON KaTeropum Cropos.

B 1980 r., BcneacTeue yBenmyeHns ymcaa CropoB, CBS3aHHbIX
CO CMOPTOM Ha MeXKayHapOAHON apeHe, 1 OTCYTCTBMS He3aBUCH-
MOrO MexaHV3ma paspeLLeHnst CMOPTUBHBIX CMOPOB, pe3y/ibTa-
TOM KOTOPOro b0 Hbl 06s13aTeNIbHOE K UCMOMHEHWIO peLUeHue,
BeZlyLLiMe CMOPTMBHbIE OpraH13aumi 3aaymanncb o ToM, YTobbl
HaWTV cnocob paspeLLeHuns CIOpPTUBHbIX CMOPOB.

HakoHeu, nocne u3bpanus npesuaeHtom MOK Ero lNpesoc-
xoauTenbctea XyaHa AnToHuo Camapanua [30], B 1981 1. um
6blna BbiCKa3aHa maes Nno co3naHuio crnelnanbHol CopTUBHOM
topucamkumm. B 1981 1. Ha ceccn MOK, npoxoamsLueii B Pume,
oanH 13 uneHoB MOK - Ero lNpeBocxoautensctBo cyabs Keba
Mbaite [23], KoTopblii No3xe Obin cyaber MexayHapoaHoro
cyna [19] 8 laare, Bo3rnaBua rpynny cneuvaauctoB no noaro-
TOBKe cTaTyTa «CnopTuneHoro apbutpaxHoro cyaa» (CAS). beina
BbIABMHYTA MAES CO3AaHWs TPETENCKoro cyaa no paspeLLeHmio
CMOpPOB, MPSMO MM KOCBEHHO CBS3aHHBIX CO CopToMm. [pyroi
MPUYMHON CO3AaHUS Takoro apOWUTPaKHOTO WMHCTUTYTa SBAS-
nacb HeobXoAMMOCTb MMOKOTO MHCTUTYTa pa3peLLeHnst CNOpPOB,
3KOHOMMBLLIErO BpeMsi pacCMOTPEHUS Cropa U PacXoAbl, COMpo-
BOXKAatoLLme cyaebHoe pasbrpatenscTBo.

CAS, 6ynyumn noa pykooacTtsoM [Npe3uaeHTta Mbaiie v rexe-
panbHoro cexkpetaps r-Ha Kunbbepra LLsaapa, B 1983 1. odu-
LmManbHo yTBepAMA nep.bii ycTas, a 30 nioHs 1984 1. oH BCcTynun
B CUAy.

Ycras CAS conep»xan onpeenieHHble npoleccyanbHble npa-
BUNa u pernameHt, kotopble B 1990 r. npeTepnenn Hekotopble
M3MEHEeHMUS.

CornacHo npasunam, CAS coctonT 13 60 uneHoB, BblABUHY-
Teix MOK, MC®, NOC 1 npe3uaeHtom MOK, koTopble BbibupatoT
no 15 uneHos. BoibpaHHble npesnaeHtom MOK 15 uneHoB He
DOMKHbI Obln HbITb cBA3aHbl ¢ MOK; IF 1 HOK. Bce onepauwmon-
Hble pacxoabl CAS nokpbisanuncs MOK.

B npuHumne, paccmotperne aen 6bino HecnnaTtHeiM, 3a 1c-
KAtoueHWeM CropoB, KOTopble HOCUAW (PMHAHCOBLIN XapakTep. B
3TOM C/ly4ae CTOPOHbI O/MKHBI Oblv ONNaTUTL OnpeAeneHHyo
OT LieHbl MICKOBbIX TPEOOBaHWA CyMMy.

Mpe3uneHt CAS nuuHo yTBEpKAan ronosoi bromket. Kpome
Toro, Yctas CAS Mor 6biTb M3MeHeH TonbKo Ha ceccuax MOK no
NpeanoXeHuio ncnonHuTensHoro coseta MOK.

Mo npasunam CAS paccmatpuBan TONbKO OAWMH TWUM CMOPa,
He NPUHMMas BO BHUMaHWe NpypoAy cropa.

Wcreu npenctaensn B8 CAS cBoe 3asBneHue (MckoBoe 3asiBre-
HVe) U apOUTparkHOe CorallieHure. 3asBaeHrie paccMaTpuBan op-
raH, UMeHyemblit «Request’s panel», KOTOpbIi MpUHUMAn peLLeHne
O MPUHATUM MCKOBOTO 3asiBNIEHNS K MPOM3BOACTBY, O BO3MOXHOCTY
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quest was considered by the “Request’s panel” which
decided the admission of the requests that the panel
of arbitrators was going to decide the dispute and
issued the final award, the decision of the “Request’s
panel” could be appealed in the arbitrators panel and,
in case of rejection decision concerning permission of
the request by the Request’s panel, the parties could
continue their role.

Then the proceeding could begin with an effort to
achieve cancellation that proposed by the parties or
judgment of the CAS President which the dispute is
suitable for conciliation. Otherwise, the arbitration pro-
cedure was stated.

Additionally, at the side of the procedural conside-
ration to issue decisions, there was a procedure of
advisory for any interested sport organizations as well
as individual. In advisory procedure, the CAS could
provide view on a legal issue connected to sport. At
the moment, the advisory procedure more restricted
exists.

The CAS in 1991 published an arbitration guide that
included several arbitration model clauses. The most
popular clause that sport federations and clubs used in
their statuses was:

“Any dispute arising from the present Statutes and
Regulations of the ... Federation which cannot be set-
tled amicably shall be settled finally by a tribunal com-
posed in accordance with the Statute and Regulations
of the Court of Arbitration for Sport to the exclusion of
any recourse to the ordinary courts. The parties under-
take to comply with the said Statute and Regulations,
and to accept in good faith the award rendered and in
no way hinder its execution”[16].

This clause for the first time adopted by the Interna-
tional Equestrian Federation (FEI) [11].

Up to 1992, many statements of claims concerning
citizenship of athletes, employment contracts, rights
of media, sponsorship, and licensing were submitted
to the CAS for consideration and issuing fair deci-
sions.

By developing the clause of arbitration appeals,
many doping cases applied to the CAS. A high amount
of appeal cases were a big step to develop the CAS.

The arbitration clause of the CASin the Federation
Equestre Internationale (FEI) Statues, in February 1992,
appealed by a horse rider called Mr. ElImar Gundel, as
the appeal was challenging a decision issued by the FEI.
The decision was about a horse doping in which the
rider was suspended, disqualified, and fine. Mr. Elmar
Gundel did not agree with such a decision and applied
for the appeal to the Swiss Federal Tribunal according
to public law. Primarily he complained about the validity
of the issued award as the CAS had not met indecency
and equity. The result of appealing was announcing a
new decision which was on the fever of the rider par-
tially as the period of suspension was reduced from

COLMONormng, 3KOHOMWKA, MEHEIKMEHT

paccMOTPeHUs iena Konnerne apbmntpos 1 BbIHOCW OKOHUATE b+
Hoe peLuieHvie. Peluerrie «Request’s panel», B cBolo ouepess, Moo
6bITb 0O>anoBaHo B KoNNErn apomTpoB, 1 B Clyvae 0bxanoBaHms
peLLeHrs 0 pacCMOTpeHnn 3asBneHuns «Request’s panel» cTopoHbl
MOIIY MPOAO/MKATL CBOW Aa/IbHENLLIE NENCTBUA.

B Takom cnyuae npoueccyanbHble AEACTBUS MO Hauw-
HaTbCS C NOMbITKM OTMEHbl OCHOBAHWIA, 3asiBNIEHHbBIX CTOPOHAMMU,
nnun petenus lNpesnaeHta CAS o npvMeHeHur npumMmpuTens-
HbIX NpoLeayp B OTHOLLIEHWM KOHKPETHOro crnopa. B nHbix cy-
yasx npuberann K apbUTpaxkHo npoueaype.

Kpome Toro, Hapsily € npoLieccyanbHbIMA JEACTBIAMM MO pac-
CMOTPEHMIO BOMPOCa O MPUHSTVV PELLIEHUIA CyLLieCTBOBaNa NMpoLie-
Aypa KOHCYNBTUPOBaHUS MtoObIX 3aHTEPECOBaHHbIX CMOPTUBHBIX
OpraHv3aLmii, a Takke oTAebHbIX WL B pamKax KoHCynbTaTVBHOM
npouenypbl CAS Mor Obl BbickasaTb CBOe MHeHMe Mo I0pUANYEeCKo-
My BOMPOCY, CBS3aHHOMY CO CNopToM. B HacTosiLiee Bpems KOH-
CynbTaTMBHas npoLieaypa viMeeT 6onee orpaHUUYeHHBIR XapaKTep.

B 1991 r. CAS ony6nu1koBan pykoBOACTBO MO apbuTpaxy, Ko-
TOpOE BK/IOYAN0 HECKO/BKO TUMOBbIX apOUTPaXKHbIX OrOBOPOK.
CambiM nonynsipHbIM MOM0XKEHWEM, KOTOPOe CropTUBHbIE (ee-
pauum 1 knybbl UCNoMb30BaM B CBOMX CTaTycax, Obio:

«/ltoboli cnop, sbimekarowuli U3 HacmMoswux ycmasos
u nonoxerud... Pedepauuti, Komopsili He Moxem Gbimb ype-
2YIUPOBAH MUPHBIM Nnymem, Oo/mkeH 6biMb OKOHYAMENbHO
ype2ynuposaH cyooM, chopMUPOBAHHLIM 8 COOMBEMCMBUL
¢ Yemasom u Peznamermom CnopmusHozo apbumpaxkHozo
€yoa, 3a UCK/IOYEHUEM KaKOo20-TUb0 06pauieHus 8 0bbltYHble
cydel. CmopoHsl 0653ytomcs cobmooame yKasaHHbIl Yemas
u Peznamerm, a markke 006p0cosecmHo Npu3Hame GbIHECEH-
Hoe apbumpaxHoe pewieHue U HUKOUM 06pa3oM He npensm-
€cmeosams e2o LcnosiHeHuo» [ 16].

BriepBble 3TOT NyHKT ObIn NpUHAT MexxayHapoaHoi deaepa-
umen koHHoro crnopta (FEI) [11].

Brnnote no 1992 r. CAS npuHmuman kK paccMoTpeHuto 3asBie-
HIS MO COpaMm O rPaXKAaHCTBE CMIOPTCMEHOB, TPYAOBbIX JOrOBO-
pax, npaBax CM, cnoHcopcTse 1 ANLEH3UPOBaHWM 1 BbIHOCK
CnpaBeAnuBbIE PeLLeHNs.

PaccmotpeHine B CAS 60/1bLIOMO KONMUECTBA «AOMMHIOBBIX»
Aen umeno 60bLLIOe 3HaueHWe A1 pa3paboTKy NOAOKeHNA 06
anennsuMoHHoM obxanoBaHuy pelueHnit. bonblioe Konuue-
CTBO CNy4aeB anensuMoHHOro obXKanosaHus peLueHuii Obino
nporpeccviBHbIM warom B passutim CAS.

ApbutpaxkHas oroBopka CAS B yctase FEI B beBpane 1992 .
Hblna ob>kanoBaHa HeMeLKM BCaaHWKOM DibMapoM [yHaenem
BCNEACTBME anennsUMOHHOTO 0OXanoBaHWs peLLeHNs, BbiHe-
cenHoro FEIl. Mo pewennio FEI no aeny o6 obHapy»eHun fo-
NWHra y noLaav BcaaHuk dnbmap lyHaenb 6bin oTCTpaHeH oT
COpPEBHOBaHWIA, AMCKBANUMULMPOBAH 1 owTpadoBaH. Inbmap
[yHOeNb He cornacuncs C TakMM peLleHneM 1 B COOTBETCTBUM
C ny6anYHbIM NpaBoM 06>kanoBan peLleHne B anennsUMoHHOM
nopsiake B LLseiiuapckom ®epepansHom cyne. Mpexae Bcero
OH 06xanoBan 060CHOBaHHOCTb BEIHECEHHOTO PELLIEHNS, a TaK-
e HeynosnetBopeHue CAS TpeboBaHUin HE3aBUCUMOTO U Crpa-
BeAnMBoOro pasbuparenscrsa. Pesynbtatom obkanoBaHus cra-
N0 BbIHECEHWE HOBOrO PeLLIEHMS YaCTUUYHO B MO/b3y CMOPTCMEHa
B YaCTW COKpaLLieHNs CpOKa AMCKBanudyKaLmm ¢ Tpex mMecsLeB
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three months to one month (case: CAS 92/63 G. v/ FEl in
Digest of CAS Awards 1986-1998).

The case of Mr. Gundel initiated some reform of the
CAS:

- Completely revising of the CAS Statute and Regu-
lations for changing them to more effective and inde-
pendent;

- Establishing the “International Council of Arbitra-
tion for Sport” (ICAS) which taking place of the I0C, to
rule and finance the CAS.

Making the arbitration process in two levels:

- Ordinary Arbitration Division;

- Appeals Arbitration Division.

The Case reform finally approved and enshrined in
a “Code of Sports-related Arbitration” which came into
force on November 22, 1994 and again on January 01,
2004 was revised.

Since 2000 the case of gymnast from Romania, An-
dreea Raducan regarding the Sydney Olympic Games
(Arbitration CAS ad hoc Division (0.G. Sydney) 00/011
Andreea Raducan / International Olympic Committee
(10C), the award of 28 September 2000) [1], Cross-
country skiers from Russia, Larissa Lazutina and Olga
Danilova about the Olympic Winter Games in Salt Lake
City (case: TAS 2002/0/373 COC & Scott v/I0C) [2] and
etc. against CAS, shows the necessity of developing a
mechanism of sport dispute resolution which it is more
updated and compatible with the current paradigm of
modern sport.

At the moment, as there is no alternative mecha-
nism for dispute resolution of the CAS, the Swiss Federal
Tribunal noted:

“There appears to be no viable alternative to this
institution, which can resolve international sports-
related disputes quickly and inexpensively. (...) The
CAS, with its current structure, can undoubtedly be
improved. (...) Having gradually built up the trust of
the sporting world, this institution which is now widely
recognized and which will soon celebrate its twentieth
birthday, remains one of the principal mainstays of or-
ganized sport”[16].

Foundation of the International Council of Arbitra-
tion for Sport” (ICAS) and the new structure of the
CAS ratified by the highest authorities of the sport
in the world, the President of the 10C, the Association
of Summer Olympic International Federations (ASOIF),
the Association of International Winter Sport Federa-
tions (AIWF) and the Association of National Olympic
Committees (ANOC) by signing the “Agreement con-
cerning the constitution of the International Council of
Arbitration for Sport” (Paris Agreement) on June 22,
1994 in Paris.

The introduction of the Paris Agreement was:

“with the aim of facilitating the resolution of dis-
putes in the field of sport, an arbitration institution
entitled the “Court of Arbitration for Sport” (hereinaf-

no oaHoro mecsua (aeno: CAS 92/63 G. v/ FEl in Digest of CAS
Awards 1986-1998).

[leno Snbmapa l'yHAeNs MHULMMPOBANO YaCTUUHYO pedop-
my CAS, 3anayamut KOTOPOWt ObINN:

- nepecmoTp ycTaBa v pernamerTa CAS C Lienblo nx n3meHe-
HKs Ha 6onee ahPeKTUBHBIE U HE3ABUCUMDIE;

- co3aaHue «MexayHapoaHoro apbuTpaxxHoro coBeTa B 00-
nactu cnopta» (ICAS) npv MOK ¢ uenbio ynpasneHus v pyHaH-
cupoBanus CAS.

ApOUTPaXKHbIVi NPOLIECC COCTOUT M3 ABYX YPOBHEIA:

- nanata 0bbIYHOTO apbuTpaxa;

- nanarta anennaunoHHoro apbutpaxa.

CynebHas pecopma Oblna OKOHYATENbHO YTBEPXKAEHA U
3akpenneHa B «Kopekce CnopTBHOrO apbutpaxka», KOTOpbIi
BCTynuA B cuny 22 Hosbps 1994 1. 1 BHOBb Obln NepecMoTpeH
1 anBaps 2004 r.

Paccmatpusaemble ¢ 2000 . gena rumHacTku 13 PymbiHUM
Anzpen PasykaH no noBogy ee MOAOXMUTENbHOTO AOMWHT-Te-
cta Ha Onumnuickmx mrpax B Cuaree (apoutpax CAS ad hoc
Division (0. G. Sydney) 00/011 AHgpea PsaykaH / MexayHa-
poAHbI onumnuiickuii kommuteT (MOK), pelleHne ot 28 ceH-
196ps 2000 ) [1], AbbkHUY 13 Poccum Jlapucsl SlasyTuHoit 1
Onbru [JlaHnnoBoii, nofospeBaembix B ynoTpebaeHun aonuHra
Ha XIX 3umHux Onumnniickux urpax B Cont-fleiik-Cutn (aeno:
TAS 2002/0/373 COC & Scott v/IOC) [2] n apyrvx criopTcMme-
HOB HarMAAHO IEMOHCTPUPYIOT, YTO CyLLIECTBYET HEOOX0AMMOCTb
pa3pabotku otnnuHoro ot CAS mMexaHn3Ma paspelleHns crop-
TMBHbIX CMOPOB, KOTOPbIM Obln Obl Honee akTyanM3vnpoBaH v co-
BMECTVM C NapajmrMmolt COBpEMEHHOro cropra.

MockonbKy anbTepHaTUBHOTO MexaH13Ma pa3peLleHus cro-
pos CAS He cyuecTsyer, LLBeiuapckuii (penepanbHblii Cya KOH-
cratupyer:

«QuesUdHo, 4mo He cyujecmayem uenecooopasHoll asb-
mepHamuesl 3momy UHCmumymy, No380ASoWEN paspewiims
MEXOYHAPOOHbIEe CNOpbI, CBA3AHHbIE CO CNOpmMoM, 6bicmpo U
Hedopoeo. (...) CAS, ¢ e2o cywjecmaytowieti cmpykmypod, He-
COMHEHHO, MoXxem 6bimb ycosepLIeHCMB08aH. (...) [locmener-
HO 3aB80e8as 008epuUe CNOPMUBHO20 MUPA, 3MO YUpeXOeHue,
Komopoe celi4ac WUPOKO NPU3HAHO U CKOPO OmMMemum ceoe
dsaduamunemue, ocmaemcs 00HOU U3 2/1a8HbIX 0Nop opea-
HU308aHHO20 cnopma» [16].

Co3paHre MexxayHapoaHoro apbuTpaxkHoro coeeta B 0b6nacTu
cnopra (ICAS) v Hosas cTpykTypa CAS patndmLmMpoBaHbl BbICLLMMIA
CMOPTUBHBIMX OpraHamn Munpa, npesuaeHTom MOK, Accoumauveri
NETHUX ONMMMMIACKUX MexxayHapoaHbix denepaumii (ASOIF), Ac-
coumaumert MexayHapoaHblx deaepaumii 3MMHUX BWUAOB ClopTa
(AIWF) 1 AccoumaLment HauMoHa bHbIX ONMMIUACKMX KOMUTETOB
(ANOC) noanucaHviem «CornalleHnsi OTHOCUTENbHO KOHCTUTYLINN
MexnyHaponHoro ApbutpaxxHoro Coseta B obaactu criopta» 22
unioHs 1994 1. B Mapwike (Mapikckoe cornatueHue).

Bo BBeaeHwM [NapxCcKoro cornatleHns yKasbiBanoch:

«C uenbvlo ynpouwieHus paspeuieHus cnopog 8 obnacmu
cnopma 6b1/1 CO30aH apobUMPaKHLIL OpeaH, HazearHH.I “Chop-
mugHbIti apoumpaxHsiti cyd” (CAS). [ns obecnedeHus cobto-
Oerus npas cmopoH neped CAS, a makxe nonHou He3agucu-
MOCMU 2mo2o apbumpakHo2o 0peaHa 00208apuBaroLLecs
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ter the CAS) has been created, and that, with the aim
of ensuring the protection of the rights of the parties
before the CAS and the absolute independence of this
institution, the parties have decided by mutual agree-
ment to create a Foundation for international sports-
related arbitration, called the “International Council
of Arbitration for Sport” (hereinafter the ICAS), under
the aegis of which the CAS will henceforth be placed.”
[16].

Additionally, the Paris agreement specified the pri-
mary members of the ICAS and funding of the CAS. In
2003, the ICAS/ CAS budget totaled 7.3 million CHF.

The Paris Agreement has motivated all Olympic
International Federations and many National Olympic
Committees to recognize the CAS for as an institution
for dispute resolution. Additionally, from the March of
2003 when the World Conference on Doping in Sport
was held, the Olympic Movement and many States
officially have published article 13 of the World An-
ti-Doping Code [39] which the CAS is the appeal in-
stitution for all international doping cases related to
sport.

The Code of Sport-related Arbitration (hereinafter -
the Code), on November 1994, has specified the institu-
tion and arbitration procedures of the CAS, the Code re-
vised in 2003 as well and the latest edition of the Code
entered into force on January 1, 2010.

The code includes 70 articles divided to:

- articles ST to S26, which they rule the Statutes
of bodies acting for the sports-related disputes settle-
ment;

- articles R27 to R70, the procedural rules.

The Code of Sport-related Arbitration also includes
of nonbinding and informal procedures like mediation
and negotiation.

Four main different procedures of the Code rules
are:

— the ordinary procedure of arbitration;

— the appeals procedure of arbitration;

- the advisory procedure of arbitration that it is
non-contentious and allows determining sport bodies
to ask advisory opinions of the CAS;

- the mediation procedure.

Two classic phases of arbitration proceedings at the
seat of the CAS in Lausanne are:

— written proceeding with exchange of statements;

- oral proceeding that the parties are heard by the
arbitrators.

Parties may apply for the mediation procedure as a
dispute resolution way according to the CAS mediator
agreement which it engages between the parties.

The supreme institution of the CAS is the ICAS with
20 high-level lawyers who are familiar with arbitration
and sport law, oversight the administration process,
financing and secure the independence of the CAS, as
well as the parties rights.

COLMONormng, 3KOHOMWKA, MEHEIKMEHT

CMOPOHLI € 00We20 CO2AIaCUs pewiuu co30ame yupexxoeHue
07159 OCYWECMBIIEHUS] MEXOYHAPOOHO20 apbumpaxa e 0bna-
cmu cnopma, HazeaHHoe “MexoyHapOoOHbIli apoumMpaXkHbIL
cogem g obnacmu cnopma” (ICAS), noo 3eudoti komopoeo 6y-
dem enpeds deticmgosame CAS» [16].

Kpome Toro, B [Mapwkckom cornallieHn 6bian onpeaeneHbl
OCHOBHOI cocTaB — uneHbl ICAS, a Takke duHaHcvpoBaHme CAS.
B 2003 r. 6romker ICAS/ CAS coctaBun 7,3 MAH LUBEMLIAPCKMX
(ppaHKoB.

MapvxcKoe cornallieHvie Nodyanno Bce OMMMMIACKIE MeXay-
HapoaHble efepaLli U MHOMME HALMOHA/bHbIE OMMMMIACKIE
KomuTeTbl NMpm3HaTb CAS B KauecTBe MHCTUTYTa pa3peLueHns cro-
poB. Kpome Toro, HaumHas ¢ Mapta 2003 r, koraa Obina nposeseHa
BcemupHas koHdepeHLMs Mo Bonpocam AOoMWHra B Criopre, 0/nM-
MWIACKoe [BYKEHVe 1 MHOTVe rocyfapCcTBa odmLmansHo onyom-
KoBanm cTaTbio 13 BcemmpHoro aHTMaonmHroBoro Kodekca [39], 8
kotopoii CAS npr3HaeTcs anensaLMOHHbIM YUYpEXAEHNEM MO BCEM
MeXyHapOAHbIM eNiam O MPUMEHEHVIM JONNHTa B CriopTe.

Kozekc MexayHapoAHOro CnopTUBHOMO apbuTpaa (aanee-
KOZAEKC), BCTYMMBLUMIA B Cty B HosiOpe 1994 1. n onpeaensioLnii
WHCTUTYT 1 apbuTpaxHble npoueaypbl CAS, 6bin1 nepecMoTpeH B
2003 r., a nocneaHas pepakuna Kogekca Bctynuna B cuny 1 aH-
Baps 2010 .

Kopekc Bkntovaet B cebs 70 cTaTeld, pasaeneHHbIX Ha:

- ctatbm S1-526, perynvpyioLme ycTaBbl OpraHoB, paccMa-
TPWBAIOLLIMX CMOPbI, CBA3aHHbIE CO CMOPTOM;

- crtatbn R27-R70, ycraHaBnauBalome npoLeccyanbHble
npaswvna.

Kopekc mMexayHapoAHOro cropTUBHOTO apbuTpaka conep-
YKUT Takxke HeobssaTenbHble 1 HechopManbHble NpoLeaypbl, Ta-
Kie, Kak MeanaLms v NeperosBopbi.

Kopekc ycTaHaBnMBaeT YeTblpe OCHOBHblE pas/siMyHble NMpo-
LileccyanbHble npoLeaypbi:

- obbluHas npouenypa apbutpaxa;

- anennauMoHHas npotiesypa apobutpaxa;

— KOHCy/bTaTMBHas npolesypa apbuTpaxa, 3aKtovaroLLa-
ICS B TOM, YTO OHa He MpesycMaTpUBaET PacCMOTPEHNE Crnopa,
a fBNSeTCH KOHCyNbTaTuBHbIM 3akntouveHvem CAS Ha 3anpoc
onpeaeneHHbIX COPTUBHBIX OPraHoB;

- npoueaypa MeanaLmm.

[lByms Knaccuueckumy atanamm apbutpaxkHoro pasbupa-
TenbcTBa CAS B JlozaHHe aBasioTcs:

- NCbMeHHOe pa3bupaTenbcTBO ¢ 0OMEHOM 3aaBeHUAMUY;

- YCTHOe pa3bupaTtenbcTBo, B XOAe KOTOPOro CTOPOHbI 3a-
cnyLuvBatoTcs apbutpamu.

CTOpPOHbI B COOTBETCTBIM C 3aK/MOUEHHBIM MEXAY HUMW COra-
LweHvem o Meamaumn CAS Bnpase B kauecTse crocoba paspeLLieHust
Cropa XofaTalicTBoBaTb O MPOBEAEHNN NMPOoLEeaYpbl MeAVaLN.

Boiclumm yupexxaernem CAS aensetca ICAS B coctase 20
lOpUCTOB BbicOYalilLel kBanvpukaumm B 0bnactv apbuTpakHo-
r0 1 CNOPTMBHOTO NPaBa, KOHTPOAMPYIOLLIMX aAMUHNCTPATUBHbIA
npouecc, guHaHCMpOoBaHWe, M 0becrneunBatoLLMX He3aBUCH-
mocTb CAS 1 cobniopeHne NpaB CTOPOH.

@OyHkumnn CAS ucnonHsior 150 apbuTpoB 13 pasHbiX CTpaH
1 aAMWHUCTPATVBHBIN NepcoHan Bo rnase C [eHepanbHbIM ce-
KpeTapem.
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Function of the CAS performs with 150 arbitrators
from different countries and its administrative staffs led
by the Secretary-General.

As one of the last reforms of the CAS was develop-
ing arbitration to two divisions which each one headed
by a president:

- an “Ordinary Arbitration Division”, for sole-instance
disputes submitted to the CAS;

- an ‘Appeals Arbitration Division”, for disputes re-
sulting from final-instance decisions taken by sport or-
ganizations.

The division presidents role is to take charge of the
first arbitration when the procedure is underway be-
fore appointing arbitrators. The presidents in charge of
issuing orders on requests for temporary relief or for
suspensive results, and intervene in the frame of con-
stituting the arbitrators panels. After nominating the
arbitrators, subsequently, the arbitrators take charge
of the procedure.

Every four years the CAS arbitrators approve by the
ICAS.

Sport disputes may be referred to the CAS if there
is an arbitration agreement between the parties of the
dispute. According to the article R27 of the Code, the
CAS competence is to rule disputes connected to sport,
as since creation of the CAS there was no case declared
that was not related to sport (TAS 92/81 in the Digest
of CAS Awards 1986-1998).

In general, two types of sport dispute may be re-
ferred to the CAS:

- sport disputes with commercial nature: such
disputes are basically related to disputes regarding
to fulfillment of contracts, sponsorship, sale of tele-
vision rights, sport events staging, athletes transfers,
relations between athletes or coaches, and clubs/
agents (agency or employment contracts). Also, dis-
putes concerning civil liability matters (e.g. an injury
of athlete during a sport competition) are under this
group.

- sport disputes with disciplinary nature: disci-
plinary cases are second group of disputes applied to
the CAS. Many disciplinary cases are related to dop-
ing as well as violation on the field of play and referee
abuse.

In general, disciplinary cases are considered with
the first instance and after by initiating of the parties
subject of an appeal (last instance) of the CAS.

According to the World Anti Doping Code 2009
which it signature by all Olympic International Federa-
tions and National Olympic Committees agreed on the
jurisdiction of CAS for anti-doping rules violation. Since
2016 a part of CAS arbitrators for doping divided for
the 10C disciplinary commission. The decision of the dis-
ciplinary commission may be appealed to the CAS’s ad
hoc court in the Olympic host city or in case the ad hoc
court is not available to the permanent CAS.

B pesynbrate oaHoit 13 nocneaHux pecdopm CAS passvsan
apbutpaxk 10 ABYX MoApasAeneHuii, Kaxaoe 13 KOTopbiX BO3-
rNaBAs NPe3naEHT:

- nanata o6blYHOrO apbuTpaka, cosnaHHas Ans paccMoTpe-
HWS CNOPOB eAMHCTBEHHOM MHCTaHUMKW, NnepefaHHbix B CAS;

- Nanara anennsuMoHHoro apbutpaxa, cosaaHHas Ans pac-
CMOTPEHWS CMOPOB, BbITEKAIOLLIMX U3 peLLeHui, MPUHATBLIX Crop-
TMBHBIMW OpraHu3aUMaMu, B NOCAeHeR MHCTaHLUMUN.

Ponb npe3naeHToB nanar COCTOMT B MPUHATUM Ha cebs
byHKLMM NepBOHaYanbHOro apbutparka, Koraa npolesypa Ha-
XOAMUTCS B CTAAMM peanu3aumn 4o Ha3HaueHns apoutpos. [Npe-
31JeHTbl OTBETCTBEHHbI 3a BblJayy PacrnopsikeHuii No npocbbam
0 BPEMEHHOM NMOMOLLM WK MPUOCTAHOBNEHUN Pe3yNbTaToB, a
TaKke 3a BMeLLIaTeNbCTBO B MpoLecc hopMUpoBaHus Konnerni
ap6uTpos. [ocne HasHayeHWs apOUTPOB, B AasbHelLLIEM, OTBET-
CTBEHHOCTb 3a npoueaypy oHu 6epyT Ha cebs.

Kaxxable yetbipe rofa apbutpel CAS ytBepkaatotcs Mexay-
HAPOAHbBIM CMIOPTUBHBIM apbuTpaxHbim coseTom (ICAS).

Bo3MoxHOCTb paccmoTpenus cnopTtvBHbiX cropoB B CAS
nospasymeBaeT Hanunuve apOUTPaXKHOTO COMMaLLEHNS MeXAy
CTOpOHaMK Cropa, No3BoAsioLLero nepeaatb Crnop Ha paccmo-
Tpenue B CAS. CornacHo ctatbe R27 Koaekca, komneTeHums CAS
3aK/toyaeTcs B paspeLLeHn i CropoB, CBA3aHHbLIX CO CMOPTOM,
1 ¢ MoMeHTa co3faHust CAS He 6bl10 pacCMOTPEHO HU OAHOTO
Niena, Kotopoe He 6bino 6bl cBsizaHo co crnoptom (TAS 92/81 B
cbopHyike Harpaa CAS 1986-1998).

B uenom Ha paccmotpetine B CAS MoryT 6biTb nepeaaHbl ABa
BM/a CMIOPTMBHBIX CMIOPOB:

- CMOPTUBHbIE CMOPbI KOMMEPUYECKOTo XapaKTepa: Criopbl
V13 UCMOMHEHWS KOHTPAKTOB, CMOHCOPCTBA, MPOAAXKN TENEBM3VOH-
HbIX MpaB, OpraHM3aLmn CrIOPTUBHBIX MEPONPUATUIA, TpaHChepoB
CMOPTCMEHOB, OTHOLLEHW MeX/y CMOpTCMEeHaMu Un TpeHepa-
MU W Knybamu/areHTamn (areHTcKue WM TpyLoBble AOTOBOPbI).
Kpome Toro, K 3TOit »Ke rpynne OTHOCATCS Cropbl, KacatoLmecs
BOMPOCOB TPaX<AAHCKOW OTBETCTBEHHOCTW (Hampumep, TPaBMbl
CMOpPTCMEHa BO BpeMsi CMOPTVBHbIX COPEBHOBAHMIN);

- CMOPTUBHbBIE CNOPbI AUCLMIIMHAPHOTO XapaKTepa: Ha-
npuMep, CBsi3aHHble C MPUMEHEHVEM IOMMHTA, @ TaKXKe C Hapy-
LUEHMSIMI Ha UTPOBOM Mone v 310ynoTpebaennsmmn cynei.

Kak npasuno, avcumnavHapHble Aena paccmaTtpyBaioTcs B
NepBOI MHCTaHUMK, @ TaKKe MO MHULMATVBE CTOPOH B anenns-
UMOHHOM nopsake (nocneaHeit nHctaHumm) CAS.

CornacHo BceMMpHOMY aHTUAOMMHIOBOMY KOAEKCY, KOTOPbIV
6bl1 MoanMcaH BCEMU ONMMMUACKUMN MEXAyHapOoaHbIMK dhee-
paLMSML 1 HALMOHANbHBIMW ONIMMIMIACKMMI KOMUTETaMMU, CrIOPbI
MO HapyLLUEHUSIM aHTUAOMMHIOBbIX MPaBWU/ ABASIOTCS OPUCANKLIN-
e CAS. C 2016 r. vactb apbutpos CAS no AoMnuHry BOLLN B COCTaB
AvicumnanHapHoit kommcenmn MOK. Peluenne  aycumnanHapHoi
Kommccun MoxkeT ObiTb obkanosaHo B cyne CAS ad hoc B ropo-
Ae-opraHmsatope OAMMNUIACKKX Urp uan HenocpeacTBeHHO B CAS
MpW HEBO3MOXXHOCTM 0bpaTuTbes B cya ad hoc.

MenepanbHbiit BepxoBHbIA cya LUseliuapun kak LUseriuap-
Ckoe apbuTpaXKHOe yupexzaeHne MOXeT 06xanoBaTb pelue-
Hue CAS. Ho npakTvka o6>kanoBaHus NoKasbiBaeT B LENOM He-
y@uHbIA pe3ynbTaT U B 6OMbLUMHCTBE CNyYaeB He 3acyXMBaeT
OLIeHKW, MOCKOMbKY ObXanoBaHHble Aena paccMaTpyvBatoTcs
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As a Swiss arbitration institution, the award of the
CAS may be appealed to the Federal Supreme Court
of the Switzerland but the practice of appealing shows
generally unsuccessful result and mostly no evalua-
tion is merited as appealed cases are considered just
according to the procedural requirements, even if the
award is not compatible according to public policy.

One of the main points that motivate sport society
to change the way or paradigm of the current dispute
resolution is to architecture a new international sport
arbitration institution according to the modern sport,
was the award concerning FIFA [12] case in august
2018.

Under most arbitration laws, parties cannot validly
agree to arbitrate “any disputes which may arise be-
tween us in the future’. Instead, parties must specify
in the arbitration clause the "defined legal relationship”
in respect of which they wish to submit their future
disputes to arbitration (article 7 UNCITRAL Model Law
[37] (2006) and article lI(1) New York Convention). As
a practical matter, anecdotal evidence suggests that
the “defined legal relationship” requirement has rarely
given rise to disputes. Published case law on this topic
is equally scarce. However, the recent judgment of the
Brussels Court of Appeal in the "FIFA Statutes case” is
an apt reminder that this requirement is not a mere for-
mality but should be taken seriously [26].

Discussion:

This article developed based on the grounded
theory to close the gap between theory and empirical
research in modern sport problems especially sport
dispute resolution at the international arena. According
to Ralph, Birks & Chapman thesis, grounded theory in-
tegrates diverse traditions in sociology, positivism, and
symbolic interactionism.

The authors based on the systematic methodology
in the social sciences involving the construction of theo-
ries through methodical gathering and analysis of data,
researched and explained about:

— importance of sport in life, education and espe-
cially the economy;

- sport disputes definition;

— the necessity of considering the sport dispute
resolution mechanism;

- Court of Arbitration for Sport (CAS);

— the necessity of developing sport dispute arbitra-
tion institution according to the current paradigm of
modern sport.

The modern sport may not be without disputes and,
sport dispute resolution is one of the main problematic
of sport areas. Therefore, an independent, fair, effective,
and qualified sport dispute resolution mechanism har-
monized with the current modern sport paradigm is a
need.

The CAS had several reforms until 2000, but con-
sidering some of the issued decisions after 2000 which
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TONbKO B COOTBETCTBUM C MpOLECCyaNbHbIMU TpeboBaHMsaMY,
NaXke eCv peLLleHre He COBMECTUMO C NyOANYHOR NOANTUKOIA.

OnHVMM U3 TNaBHBIX MOMEHTOB, MOCAYKMBLUMX MOTVBALVE
ANsl CNOPTUBHOTO CO0OLLIECTBa K M3MeHeHMIo cnocoba uau na-
paanrMbl paspeLLeHns TEKYLLIMX COPOB ¥ apXUTEKTYpe HOBOrO
MEXYHapOAHOro CrOPTUBHOrO apOUTPaXKHOro MHCTUTYTA B CO-
OTBETCTBUM C COBPEMEHHbBIM CMOPTOM, ObINO peLleHne no aeny
DONDA [12] B aBrycTe 2018 1.

B cootBeTcTBUM C HOMBLUMHCTBOM 3aKOHOB 00 apbutpae
OPWANYECKN CTOPOHBI HE MOTyT COrnallartbCs Ha apbutpax
«NtoObIX CMOPOB, KOTOPblE MOTYT BO3HMKHYTb MEXAy Hamu B Oy-
Aylliem». HanpoTue, CTOPOHbI JOMKHBI yKa3aTb B apOUTPpaXKHON
OrOBOpPKE «Ornpe/iefleHHble NMPaBOBblE OTHOLLEHWS», B OTHOLLIE-
HUM KOTOPBIX OHW >KenatoT nepenatb cBov OyayLive cnopbl Ha
apbutpax (ctatbs 7 Tunosoro 3akona KOHCUTPAJT [37] (2006)
n cratbsa (1) Hbto-Mopkckoit koHseHumn). Kak nokasbisaet
npaKTyviKa, aHeKAoTUYeCKre PaKTbl CBUAETENbCTBYIOT O TOM, YTO
TpeboBaHWe «onpefeneHHbIX MPaBOBbIX OTHOLLEHWA» peaKo
MPVBOAMT K BO3HWMKHOBEHMIO criopoB. OnybamkoBaHHas cyneb-
Has NpaKTVKa no 3Toi Teme Takke ckyaHa. OnHako HesnaBHee
pelleHne bptoccenbckoro anennsiumMoHHOro CyAa no «zaeny o
cratytax OVIOA» sBnsieTcs YyMECTHbIM HaNOMUHAHWEM O TOM,
uTO 37O TPeboBaHWe He SBNSETCS NPOCTON hopManbHOCTbIO, a
DOMKHO ObITb NPUHATO BCepbes [26].

Ouckyccus:

[lanHaa ctatbs pa3pabotaHa Ha OcHoBe 06OCHOBaHHOM
TEOPWM C LieNblo YCTPaHEHKS pa3pbiBa MEX.y TEOPUEer 1 aMnu-
PUYECKUMUN UCCNELOBaHMAMK B 06/1aCT COBPEMEHHBIX CMOp-
TUBHbIX NPo61eM, 0COBEHHO B YaCTW paspeLLeHnst CNIOPTUBHbIX
CMOpOoB Ha MexayHapoaHoi apere. CornacHo Tesncam Panbda,
bupkca v Yenmera, 06ocHoBaHHas Teopust 06beanHSIET pasiny-
Hble TPaAULIMK B COLMOOTMN, MO3UTHBM3ME U CUMBONIMYECKOM
MHTEPaKLUMOHM3ME.

ABTOpbI, ONMPasACh Ha CUCTEMHYIO METOAOMNONVIIO B COLMab-
HbIX Haykax, npearnonararoLiylo NMoCcTpoeHue Teopuid nocpes-
CTBOM MeToAMueckoro cbopa v aHanmsa AaHHbIX, 00bACHUN:

— BaXKHOCTb CropTa B »W3HW, 0O6pa3oBaHUM U 0COOEHHO B
3KOHOMUKE;

- onpefenexune CNopTUBHOTO Cropa;

- HeoOX0AMMOCTb PacCMOTPEHUS MexaHu3Ma paspeLleHns
CMOPTMBHBIX CMOPOB;

- cneundmky CnopTusHoro ap6utpaxkHoro cyaa (CAS);

— HeoOX0AMMOCTb Pa3BUTUS MHCTUTYTa apOuTpaxka CropTuB-
HbIX CMOPOB B COOTBETCTBUM C COBPEMEHHON MapaaurmMoin co-
BpeMeHHOro cropra.

CoBpeMeHHbIli CNOPT He MOXET CyllecTBoBaTb H6e3 pasHo-
rnacuii, u paspeLLeHre CNOPTYBHbIX CMIOPOB SBSETCS OHOM K3
rNaBHbIX NPo6aem CrOPTUBHBIX HaNpaBAeHUi, MO3TOMY HeobXo-
AVM He3aBUCUMbI, CnpaBeAnBbIA, 3(PdeKTVBHbIN 1 KBanMpu-
LIMPOBAaHHBI MeXaHW3M pa3peLLeHnst CMIOPTUBHBIX CMOPOB, CO-
OTBETCTBYIOLLIMIA COBPEMEHHOM CNOPTMBHOM Napaaurme.

[o 2000 r. CAS ocyLuecTBmn Heckonbko pechopM, HO paccmo-
TPeHMe HeKOTOPbIX BblHeCeHHbIX pelteHnid nocne 2000 r., MHo-
r1e 13 KOTOPbIX B pamMKaXx rocyAapCTBEHHOM NOAUTUKI 0bxKany-
totrcs B LUBeliuapckom denepansHom TpubyHane, foKa3biBaeT
HeobxoaMMoCTb pa3paboTKM HOBOrO MexaHu3Ma paspeLleHus
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many of them under the public policy are appealed to
the Swiss Federal Tribunal, may prove the necessity of
developing a new mechanism for sport dispute resolu-
tion. In this endeavor, reform is not the solution as it is
like “pouring boiling water on the burned finger”.

Therefore, there is a need to architecture a profes-
sional, fair, independent, effective, and updated sport
dispute resolution mechanism compatible with the cur-
rent paradigm of modern sport to protect the rights of
parties for dispute resolution.

Conclusions:

Generally speaking, modern sport has many prob-
lems which they need to be solved. This endeavor is
possible by focusing on the “rights” aspect of parties
to resolve the problems. Sport disputes arise from
sport problems. The close connection between sport
and economy caused increasing financial importance
and disputes related to sport. Modern sport at the
international arena cannot be without dispute. Sport
disputes may be ceased in simple clashes between
parties, but when these clashes enter to disagreement
on mutual rights and obligations between the parties,
such a dispute may not be resolved unilaterally and
require jurisdictional intervention. Correct sport dis-
pute definition assist sport society refer to suitable
and professional institution for sport dispute reso-
lution.

From time by time, from the Babylonian code of
law era up to current era, according to the paradigm
of each time, sport dispute mechanism is updating
and upgrading to more effective, independent, justi-
fied, fair, and professional which protect rights of par-
ties.

Applying international sport dispute resolution in-
stitutions that developed under the UNCITRAL Model
Law is one of the most common sport dispute resolu-
tion ways and, issued decision of these institutions are
granted to be recognized and enforced by the States
which signed the New-York Convention 1958.

Parties of a sport dispute may refer to international
sport dispute resolution institutions if they engaged
arbitration agreement or agreed dispute resolution
clause in their contract. Parties of a sport dispute must
agree on arbitration institution which they are going
to apply for dispute resolution, arbitrator(s) (solo or
there), language, the seat of arbitrator(s), and gover-
ning law.

Sport disputes have their own specifics and required
qualified arbitrator and lawyer in the field of both law
and sport knowledge, parties of a sport dispute are
strongly recommended to apply correct sport dispute
resolution institutions and choose qualified arbitrator
and lawyer to avoid losing their rights.

The most common sport arbitration court is the
CAS and, it is almost the paradigm of many sport ar-
bitration institutions. From the date of creation of the

CMOPTVBHbIX CNOPOB. B 3TOM cTpemnennn pechopMmnpoBaHme He
ABNSETCS peLleHreM NpobemMbl, MOCKONbKY OHO NMOAOOHO «3a-
JIMBAHMIIO KUMSITKOM 0B0MOKEHHOTO NasbLay.

W3 atoro cnenyet BbIBOA O HEOOXOAMMOCTM CO3AaHMS NPO-
(beccroHanbHoro, CNpaBeanvBoro, He3aBMcMMoro, 3d@eKTuB-
HOro 1 0OHOBMIEHHOTO MexaH13Ma, COBMECTMMOrO C COBPEMEH-
HOM napaanrMori CoBpeMeHHOro CrnopTa, B LieNax 3aLiTbl NpaB
CTOPOH MpW pa3peLLeHn CNOPOB.

BoiBoabi:

B coBpemeHHOM criopTe cylLecTByeT MHOTO Npobnem, Tpeby-
IOLLIMX peLLeHus, 1 3TO BO3MOXHO, €C/I COCPEAOTOUNTb BHUMA-
HWe Ha acnekTe «npaB» CTOPOH. CMOPTMBHbIE CMOPbI BO3HUKAKOT
13 npobnem B 061aCTV CMOPTUBHBIX OTHOLLEHWI. CneacTBreM
B3aMMOCBSI3M CMOPTa M 3KOHOMUKK ABASETCS POCT (hUHAHCO-
BOM 3HAUMMOCTWM CMopTa W, Kak CleAcTBue, BO3HUKHOBEHME
pa3Hornacuii, cBs3aHHbix co cnoptom. CoBpemMeHHbIli CropT Ha
MEX/yHapOLHOM apeHe He MOXeT CyLLlecTBoBaTb 6e3 cnopos.
CnopTu1BHble CNopbl MOTYT ObITh paspeLLeHbl NPU AneMeHTapHbIX
pa3sHOrnacusx Mex.ay CTOpoHamu, HO KOrAa 3TW pasHoriacus Ka-
caroTCst B3aUMHBbIX NMpaB 1 06513aHHOCTEV CTOPOH, Takol crop He
MOXET ObiTb pa3pelleH B OAHOCTOPOHHEM mopsiake 1 Tpebyet
OPUCAMKLMOHHOrO BMeLLaTenbcTBa. [NpaBuibHoe onpeaenermne
CMOPTMBHOrO Criopa NnomoraeT CropTMBHOMY coobLLecTy 06-
paTUTbLCA K MOAXOAALLEMY M NMPOGECCUOHANBHOMY YUPEXKAEHIO
[NS paspeLleHnst CopTUBHBIX CMIOPOB.

HaumHas c anoxu BaBunoHckoro koaekca npasa W BNAOTb
[10 HbIHELLIHE 3MOXK, B COOTBETCTBUM C NapaaurMor Kaxkaoro
BPEMEHW, B LieNISIX 3aLUMTbl MPaB CTOPOH MeXaHW3M CMIOPTUBHBIX
crnopoB 06HOBASETCS U MofepHU3UpYeTcs A0 bonee apdeKTnB-
HOro, He3aBMCcMMOro, 060CHOBAHHOTO, CNPaBeAMBOMO W MPo-
eccroHanbHoro.

[MpvMeHeHWe MeXAyHapOAHbIX WHCTUTYTOB pa3peLleHus
CMOPTUBHBIX CMOPOB, pa3paboTaHHbIX B COOTBETCTBUM C TvMo-
BbiM 3akoHoM KOHCUTPAJ], sBnsetcs ogHum n3 Hambonee pac-
MPOCTPaHEHHbIX CMOCcobOB pa3peLleHns CropTUBHBIX CMOPOB,
W peLUeHnst 3TUX MHCTUTYTOB MPU3HAIOTCA U MCMOHAOTCS rocy-
[lapcTBamu, NOANMCaBLLMMU Hbro-l7lop+<c+<y|o KoHBeHUMo 1958 1.

CTOpOHbI CMOPTVBHOTO Copa MOryT 06paTUTbCs B MEXZyHa-
POAHbIE YUPEXAEHNS MO paspeLLeHnio COPTUBHbIX CMOPOB, eC/n
OHW 3aKMoUMAN apOUTPaXKHOE COrnallieHne WA CornacoBanit
MYHKT 06 yperynmpoBaHumM CriopoB B CBOeM KOHTpakTe. CTOpOHbI
CMOPTVBHOTO Cropa A0MKHbI ONpeaeniTb apouTpakHoe yupexe-
HVe, B KOTOPOE OHW HamepeHbl 0OPaTUTLCA U1 pa3peLLeHitst Cro-
pa, apbutpa (eAMHONMUYHO UM KONNEranbHOo), 3blK, MECTO HAX0X-
JeHuns apbutpa (apbuTpoB) 1 MPaBo, NoA/IEXALLIEE MPYMEHEHUIO.

CrnopTuBHble CMopbl UMeloT CBOKO crneunduky 1 Tpebyiot
oT apbutpa 1 oprcTa KeanmbuKaumm 1 3HaHW Kak B topu-
JMYECKOM, TaK U B CMOPTMBHOM 061acTsX, MO3ITOMY CTOPOHaM
CMOPTVBHOrO CMopa HacTOSTENIbHO PEKOMEHAYETCS NMPUMEHSTD
NpaBW/IbHbIE MHCTUTYTbI pa3peLLleHs CMOPTUBHBIX CMIOPOB Y Bbl-
6upaTb KBanMdUUMPOBaHHOTrO apbuTpa u topucTa, Ytobbl M3be-
»aTb HapyLLUEHWs CBOWX MPaB 1 3aKOHHbIX MHTEPECOB.

Havbonee pacnpocTtpaHeHHbIM CNopTUBHBIM apOUTPaXKHbIM
cynom ssnsietca CAS, 1 3T0 noyTu napagurma MHOrMx crop-
TUBHbIX apbuTpakHbx yupexxaeHwii. Co aHs cosnanms CAS
HEOAHOKPATHO peOPMMPOBANCS U U3MEHSNCS B COOTBETCTBUM
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CAS, there were different reforms and changes accord-
ing to practices of issued decisions. Also, according to
rule 61 of the Olympic Charter all disputes in connec-
tion with the Olympic Games can only be submitted to
the CAS, and all Olympic International Federations (IF)
have recognized the jurisdiction of the CAS for at least
some disputes. Until 2000, the CAS may be called the
most professional, unique and updated institution for
sport dispute resolution institution. But, considering
some of the issued decisions after 2000 which many of
them under the public policy are appealed to the Swiss
Federal Tribunal, shows the necessity of developing a
mechanism of sport dispute resolution that it is more
updated and harmonized with the current paradigm of
modern sport.

The FIFA case on august 2018 which appealed to the
Brussels Court of Appeal is one of the good reasons for
thinking on the new sport dispute resolution mechanism.

The appealed case of Mr. Elmar Gundel in February
1992 caused the reform of the CAS. But at the moment,
according to the current paradigm, reforming the CAS
will not help sport societies. The best way for resolving
this issue is through the paradigm shift as, developing
dispute resolution mechanism harmonized with the
current paradigm of modern sport.
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COLMONormng, 3KOHOMWKA, MEHEIKMEHT

C NPpaKTUKOWM NpUHATUS peLueHnit. Kpome Toro, cornacHo npa-
Buny 61 OnMMIMIACKOI XapTin, BCe CNopbl, CBf3aHHble ¢ Onnm-
MUACKUMK Urpamu, MoryT ObiTb NepeaaHbl Tonbko B CAS, 1 Bce
Onumnuiickmne  mexxayHapoaHole denepaunn  (IF)  npusHanm
topucavkumtio CAS no kpaliHeii Mepe Mo HEKOTOPbIM KaTeropusm
cnopos. o 2000 r. CAS mMoxHo 6bin10 Ha3BaTb cambIM npodrec-
CMOHANbHBIM, YHUKANbHBIM 1 OOHOBMEHHBIM YUpeXxaeHnem ans
pa3peLleHns CnopTVBHbIX cnopoB. Ho, paccmaTpreas HekoTo-
pble 13 BbiHeceHHbIx nocae 2000 r. peLLeHuit, MHOTVe 13 KOTOPbIX
B paMKax rocyaapCcTBeHHow nonutukm obxanytorcs B LLBeruap-
CKOM chesiepanbHoM TpubyHane, cneayet 3akaoueHne o Heob-
XOAMMOCTN pa3paboTKy MeXaHW3Ma paspeLleHns CMOPTUBHBIX
cnopoB, bonee akTyanM3MpoBaHHOTO U rAPMOHW3MPOBAHHOTO C
HbIHELLIHEN NnapaanrMon COBpEMEHHOro criopra.

HNeno ®UOA B asrycte 2018 r., koTopoe 6bino 06>kanoBaHo
B AnennauvoHHoOM cyae bproccens, SBNSeTCs OAHUM 13 BECKUX
OCHOBaHWI A1 pasMblLLIEHNA O HOBOM MeXaHu3Me paspeLwe-
HWUS1 CMOPTVBHbIX CMOPOB.

ObxanoBaHHoe aeno r-Ha dnbmapa [yHaens B despane
1992 r. Bbi3Bano pedopmy CAS. Ho Ha aaHHbI MOMEHT, cornac-
HO cyLlecTByloLLel napaaurme, pechopmupoBaHue CAS He no-
MOXET CMOopTMBHBIM obLLiecTBaM. Jlyulwmii cnocob pelmntb 3Ty
npobnemy — 310 CMeHa Nnapaaurmbi.

bnaropapHocTb

ABTOpbI BblpaxaloT 0cobyto NpuHaTeNnbHOCTb AOKTOPY Me-
Aarornyeckmnx Hayk, npodeccopy, AefiCTBUTENbHOMY uneHy
YkpauHckoi akagemun Hayk Bnaaumumpy Hukonaesuuy [lnato-
HOBY 3a COBETbI M0 NpobeMaTiiKe COBPEMEHHOrO CropTa.

KoHdnukr untepecos:

AgTopbl cTatbn Cam Howaaxa v KanHa KywHup 3assnsior
006 OTCYTCTBUM KOH(IMKTA UHTEPECOB, UMEIOLLIMX NPSMOe UK
KOCBEHHOE OTHOLLIeHWe K NybanKaumm JaHHOM cTaTbkt UK CO-
flepXaLlmxca B Hert CBeAeHNIA.
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