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ABSTRACT. Objective: The authors considered the need of concluding the arbitration agreement to apply to an interna-
tional arbitration court for sport disputes resolution. As well as, types of arbitration agreements; the problems of applying
national courts for sport disputes resolution; history and definition of the agreement; effects of the arbitration agreement
and positive and negative doctrine of these effects, according to the current paradigm of modern sport are described.
Methods. This article developed based on the grounded theory to close the gap between theory and empirical research in
modern sport problems which needs to metadiciplinary approach for sport dispute resolution under an arbitration agree-
ment.

Additionally, research on private international law, international legal acts in the field of sport: Code of International
Sport Arbitration on November 22, 1994, Olympic Charter, European Charter for Sport, New York Convention, 1958,
UNCITRAL Model Law 2006, judicial practice of the International Sports Arbitration Court, laws in the field of physical
culture and sport, etc.

Results. Parties of a contract which directly or indirectly connected to sport activities need to architect and agree on
method(s) of sport dispute resolution, to realize this aim, the parties need to conclude an arbitration agreement. To un-
derstand arbitration agreement, it is needed to understand the definition and history of agreement. Arbitration agree-
ment defines scopes of sport dispute resolution, the jurisdiction of sport arbitration institution; as well as, circumstances
which may affect the conditions for recognition and enforcement of awards issued by the sport arbitration courts.
Conclusions: Sport arbitration practices show that because of the existence of sport problematic and mutual rights and
obligations of parties, the dispute is an inseparable part of sport. Parties of a sport contract need to architect and agree
on method(s) of sport dispute resolution, to realize this aim, the parties need to conclude an arbitration agreement.
The article Il of the New York Convention (1958) rules obligation of the contracting States to recognize and enforce
arbitration agreements. An arbitration agreement may be concluded as a separate agreement or a clause to a contract
related to sport, before or after arising a sport dispute.

There are four types of arbitration agreements and courts have relatio perfecta and relatio imperfecta approach to them.
The majority of domestic and international laws, rule the arbitration agreement to identify a “defined legal relationship”.
Therefore, parties by applying to an arbitration court according to an arbitration agreement cause two effects which
they have “positive” or “negative” doctrines.

Keywords: sport arbitration, arbitration agreement, arbitration clause, submission agreement, dispute resolution, sport
dispute, ADR, lex sportive, sport problems, CAS, New York Convention, Olympic Charter, International Federations.

Ap6GiTpa)kHa yroaa y cnopTuBHOMY ap6iTpaxi

Cem Howaoxa, XXanHa KywHip

AHHOTALIA. Mema. Po3rnaHyTM HeoOXigHICTb YKNafeHHA apbiTpaXkHoi yrofm, WO [O3BONSE 3BepTaTUCA Ans
BUPILLEHHA CNOPTVMBHUX CYNepeYoK y MiXKHapOAHWI apbiTpaxHWI cya.

Memodu. MeTop «06rpyHTOBaHOT TEOPIi» 4O3BOJIAE MOAONATM PO3PYB MiXK TEOPETUYHUMM | eMAIPUYHUMU BOCTIIKEHHAMM
CyyYacCHVX CMOPTUBHMX NpPobnem, AKi NoTpebytoTb MeTagMcLMnaiHapHOro MigxoAy AnA BUPILLEHHA CMOPTUBHUX NPO6-
NeM cynepevok B pamKax apbiTpakHoi yrogu.

Pe3ynemamei. CtopoHam AOroBopy, NpsAmMo abo onocepeaKoBaHO MOB'A3aHMM 3i CMOPTUBHOK AiANbHICTIO, HEOOXiAHO
po3pobuTn i y3rogutn cnoci6 (cnocobu) BUPILIEHHA CMOPTMBHMX cynepeyok. [na peanisauii Ui€i meTn cTopoHam
HeobxifHO yknacTu apbiTpaxkHy yrogy. ApbiTpaxHa yroga Bu3Hayae cdepy BUMPILIEHHA CMOPTUBHUX CYMEpPeyok,
IOPUCAMKLIIO CMOPTMBHOI apbiTPaXKHOI YCTaHOBY, @ TAKOX 0OCTaBMHU, AKI MOXKYTb BMIVHYTV Ha YMOBW BU3HAHHA i npu-
BEAEHHSA Y BUKOHAHHSA PillleHb, BUHECEHVIX CMIOPTUBHVMU apOiTpaXKHUMM Cyfamu.

BucHo80k. IcHy€e YoTVpK TUMNK apbiTpakHKX Yrog, i Cyan mig yac aHanisy yknageHoro ap6iTpaxHoi yrogu ouiHoTb i
AK «relatio perfecta» abo «relation imperfecta». ¥ 6inbwocTi HaLioHanbHWX | MiXXHAPOAHMX 3aKOHIB apbiTpaXHa yroga
BM3HAYAETbCA AK «MeBHE NPaBOBiAHOLEHHAY. TaKUM YUMHOM, Pe3ynbTaT, AKUA CTOPOHM apbiTpaXkHOT yrogmn odikyioTb Big,
3BEpPHEHHsA A0 CNOPTMBHOFO apbiTpa)kHOro CyAy, 3aCHOBaHWI Ha ABOX AOKTPUHAX — <MO3UTUBHIN» abo «HeraTuBHin».
KniouoBi cnoBa: cnopTusHui apbiTpax, apbiTpaxHa yrofa, apbiTpakHe 3aCcTepeXXeHHs, BUPILLEHHSA CNOpIB, CNOPTMBHA
cynepeuka, cnopTueHi npobnemu, ADR, Hblo-Mopkcbka KoHBeHLis, OniM-nincbKa xapTia, MixHapoaHi deaepayi.
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Arm. When parties of a contract which is relat-
ed to sport activities, one of the most important
steps is to architecting and agreeing on dispute
resolution method(s) to resolve “sport disputes”
[1] as controversy or claim which may arise out of
or in connection with the contract.

Sport arbitration practices show that because
of the existence of sport problematic and mutual
rights and obligations of parties, the dispute is an
inseparable part of sport [2].

Therefore, to avoid difficulties of sport dispute
resolution in a contract, parties should agree on an
arbitration agreement.

In general, agreement may be defined as a writ-
ten document that approves meeting of minds with
the understanding and acceptance of mutual legal
rights and duties as to particular actions or obli-
gations which the parties intend to exchange, or in
short form a reciprocal consent to do or refrain from
doing something.

An agreement may be oral form but as the au-
thors point to international sport arbitration courts,
to avoid losing right in the courts, parties highly rec-
ommend setting the written agreement.

Conclusion of an arbitration agreement between
parties of a contract which governing and regulating
sport relation(s) between the parties, finds a sense
when such an arbitration agreement has the effi-
ciency of dispute resolution via a sport arbitration
institution. Arbitration agreement defines scopes
of sport dispute resolution, the jurisdiction of sport
arbitration institution; as well as, circumstances
which may affect the conditions for recognition and
enforcement of awards issued by the sport arbitra-
tion courts. Therefore, understanding the meaning
and types of the arbitration agreements, in the term
when sport disputes arise, may significantly reduce
dispute resolution time and fees.

Usually, applying national courts for dispute res-
olution have the following problems:

e Lack of neutrality in the national courts, and
some of them are associated with politicization of
sport activities, also corruption issues, which they
undermine the right to fair trial and access to jus-
tice for parties of a sport dispute;

o Lack of required knowledge and experiences
of national court judges concerning sport disputes,
especially when such disputes arise in specialized
sectors and the necessity of metadisciplinary ap-
proach of the judges which know both legal and
sport science, to the subject of sport dispute, is
tangible;

e Risk of parallel or multiple dispute resolution
in national courts;

e Fee and time of dispute resolution: the risk
of multiple proceedings parallel causes expensive

MocraHoBka npo6aembl. [py 3aKnoYeHUM CTOPOHAMK [o-
roBOpa, YCMOBUS KOTOPOro CBsi3aHbl CO CMOPTUBHOM AeATeNbHO-
CTblO, OfIHMM U3 Hambonee BakHbIX LIAroB sBAseTcs pa3paboTka
1 cornacoBaHve metoda (MeTo[loB) paspeLLeHust CrOpPOB, BO3HM-
KaloLLMX Mexay CTOPOHaMW, C YYeTOM Creundukn paspeLleHns
«CMOPTMBHBIX criopos» [ 1].

[MpaKThKa cnopTMBHOrO apbuTpaxa rnokasbiBaeT, YTo Crop sB-
NSETCS HEOTHEMIEMON YaCTblO CMOPTUBHOM AEATENbHOCTU B CUNTY
HanMuns CnopTUBHOM NPobaemMaTuKL 1 BOMPOCOB YperympoBa-
HUSI B3aUMHbIX NMPaB 1 06s3aHHOCTel CTOPOH [2].

Y1obbl 13bexaTb TpyAHOCTEl Npy paspeLleHn CropoB, Yuu-
TbIBas CreumdrKy CropTUBHBIX CMOPOB, CTOPOHaM 0roBopa cre-
DyeT AoroBopuUTLCS 06 apbUTPaXKHOM cornaLleHnu.

CornalueHre MOXXHO ONpeAennTb Kak NMUCbMEHHBIA [JOKYMEHT,
NOATBEPXKAAIOLLNIA cornacune, NoHUMaHUe 1 NMPUHATUE CTOPOHaMW
[IOroBOpa B3aWMHbIX OPUANYECKUX MpaB v 0bs3aHHOCTel B OTHO-
LUEHWM KOHKPETHBIX AeNCTBUIA U 06s3aTenbCTB, KOTOPBbIMIA CTO-
POHbI HamepeHbl 0OMeHMBATLCS, UK KaK B3aMMHOe cornacue Ha
OCYLLEeCTB/IEHVE OMNpPeAeNeHHbIX AENCTBUMN UK BO3AepXaHud OT
onpeaeneHHbIX 4eACTBUN.

[onyckaetcs yctHas hopma cornallieHys, ofHaKo, Mes B BUAY
paspeLleHne CropTUBHBIX CMIOPOB B MEXAYHAPOAHBIX CMOPTUBHBIX
apOUTpaXkHbIX Cyaax, C Lienbto 13bexaTb HapyLLeHWs CBoero npasa
npu cynebHom pa3bupatenbcTBe, aBTOPbl HACTOATENIBHO PEKOMEH-
DyIOT CTOPOHAaM 3aK/toyaTb CornallieHve B MMCbMEHHOM hopMe.

3aknioueHne apbUTPaXKHOTO COrNalleHns Mexay CTOPOHamMu
[IOroBOpa, KOTOPbIM CTOPOHbI PErYNPYIOT OTHOLLIEHUS B CMIOPTYB-
HOM cpepe, UMEET CMbICA TOrAa, Korda Takoe apbuTparkHoe Co-
rnawleHvie 6yneT UMeTb pe3ynbTaT Ans paspeLleHuns criopa B WH-
CTUTYLIMM CMOPTUBHOrO apbutpaxa. ApbutpaxHoe cornalleHune
onpenensieT 06bem BONPOCOB CMOPTUBHOIO Cropa, NoAexXaLlero
paspeLleHuio, I0PUCAMKLIMIO YUPEXAEHNS CMOPTUBHOTO apbuTtpa-
Ka, a TaKkxke 00CTOATENbCTBA, KOTOPbIE MOTYT MOBAVSTH HA YCNI0BUS
MPU3HAHUS U UCTNONHEHWS PELLEHUIA CMOPTUBHBIX apOUTPaXHbIX
cynoB. Takvm 06pa3oM, B KOHTEKCTE BO3HUKHOBEHWS CMOPTUBHbIX
CMOpOB, NOHUMaHWE CMbICNA W TUMOB apOUTPaXKHBIX COrNaLLeHNit
MOXET CYLLIECTBEHHO COKPATUTb AN CTOPOH BPEMS M PacxoAbl Ha
VX pa3speLLeHue.

Kak cBuaetenbcTByeT npakTuka, npobnemamut paccMoTpeHust
CMOPTUBHBIX CMIOPOB B HALIMOHA/BHBIX CyAaXx SBNSIOTCS:

e OTCYTCTBME HEMTpanuTeTa B HaLMOHaNbHbIX CyAaXx, YTo, KpO-
Me MPOYEro, CBA3aHO C MOAUTU3aLMEN CMOPTUBHBLIX OTHOLLEHWI
W CNOPTVBHOM AeATENbHOCTH, @ TakKe C HalMUMeM KOppynuUMOH-
HOW COCTaBNAIOLLIEN, UTO MOAPbLIBAET NMPABO CTOPOH CMOPTUBHOIO
crnopa Ha cnpaBeanveoe cynebHoe pasbmpaTenbCcTBO M AOCTYN K
npaBoCyauio;

e OTCYTCTBME Yy CyAeli HaUMOHaNbHbIX CYOB 3HAHWIA 1 OMbITa,
TpebyeMbix Ans pa3peLleHns CopPTUBHOMO Cnopa, 0COOeHHO npu
BO3HWKHOBEHWW CMopa B CreUnanv3nMpoBaHHbIX 0TpacnsX, a TaK-
e oueBMAHas HeoOXOAMMOCTb METAANCLIMNAMHAPHOMO noaxoaa
CyAen, Bnagetowmnx Kak iopuandyeckoi, Tak 1 CopTUBHOM HayKoMn
K NpeaMeTy CropTUBHOIO CMopa;

* PUCK NapannenbHoOro UM MHOXECTBEHHOTO CyAebHOro pas-
HupaTenbCTBa B HALUMOHAMbHBIX CyAax;

e pacxofbl U BpeMs paspeLleHns CMOpOB: PUCK HECKOIbKNX
napannenbHbiX CyaebHbIX pa3dupaTensCcTB NPUBOAUT K AOPOro-
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costs and delays in issuing decisions by judges in
the national courts; as practices show, in many cas-
es, the hearing processes are slow and take several
years;

o Obstacles of national court decisions enforce-
ment, and choosing a court for recognition of issued
decisions in enforcing State(s): different jurisdictions
apply different rules for recognizing and enforcing
of foreign court decisions and court choice clauses
in contracts, as well as, difficulty or impossibility of
enforcing a court decision in enforcement State(s);

e Uncertainty and unpredictability: the above
factors prove a significant degree of uncertainty
and unpredictability of the States national courts.

These factors which limit regulatory procedural
norms caused the necessity of an alternative meth-
od of sport dispute resolution via sport arbitration
institutions which to apply parties should agree on
arbitration agreement.

History of agreement between humans returns
to Mithraism [3, 4, 11] which this religion was in-
spired by Persian worship of the Mithra that is the
Zoroastrian Angelic Divinity (yazata) of Covenant
(agreement), Light, and Oath in 6000 BC. Mithrae-
um also founded in Rome, Ostia, Numidia, Dalmatia,
Britain and along the Rhine/Danube frontier, while
being somewhat less common in Greece, Egypt, and
Syria shows that Mithraism propagated in other
countries [10].

History of written covenant (agreement) returns
to beginning of the recorded history (written histo-
ry) [9] of the Jiroft culture [5] (also known as the In-
tercultural style or the Halilrud style [6]), postulated
early Bronze Age (late 3rd millennium BC); earliest
civilization of Sumerians at 3500 BC in historical re-
gion of southern Mesopotamia [7]; and, father of the
European written history from Greece named Hero-
dotus (484 B.C. - c¢. 425B.C.) [8].

As mentioned, in order to resolve the sport dis-
putes via international sport arbitration institutions,
the parties need to conclude an arbitration agree-
ment.

The States which signed and ratified the Conven-
tion on the Recognition and Enforcement of Foreign
Arbitral Awards (New York Convention, 1958) [16]
are granted enforcement of awards issued by the
international arbitration institutions.

The New York Convention (1958) also deals with
the obligation of the contracting States to recog-
nize and enforce arbitration agreements, as the ar-
ticle Il rules:

“l. Each Contracting State shall recognize
an agreement in writing under which the parties
undertake to submit to arbitration all or any dif-
ferences which have arisen or which may arise
between them in respect of a defined legal rela-
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CTOSLLMM PACXOAaM 1 3afepKKkaM B BbIHECEHWW PEeLLeHWit Cyabsi-
MW HaLMOHa/bHbIX CY[0B; KaK MOKa3blBaeT NMPaKTUKa, BO MHOMUX
CNyyasx NpoLecc cayLaHns NAeT MeAneHHO 1 3aHMMaET HECKO/b-
Ko ner;

o MPensTCTBUS 4151 UCMIONHEHNS PeLLeHNIn HaLUMOHA/bHbBIX Cy-
n0B v BbibOpa cyaa AN NPU3HaHKS BbIHECEHHbIX PeLLeHWii B ro-
cynapctBe (rocynapcTBax) UCMOMHEHUS: Pa3nuHble IOPUCAMKLINN
NPUMEHSIIOT Pa3NnyHble NpaBuaa NpY3HaHUS ¥ NPUBELEHNS B UC-
NONMHEHVe peLLeHnin MHOCTPaHHbIX CYA0B W MONOXKeEHWIA O Beibope
CyZa B JOrOBOPaX, a TakKe TPYAHOCTU UM HEBO3MOXHOCTb MpY-
BeAeHUs B UCMonHeHWe cyaebHOro peLleHrs B rocyaapcTae (rocy-
NlapCTBax) UCMONHEHUS;

o HeomnpeneneHHOCTb M HenpeackasyemoCTb: BblLLienepeyunc-
neHHble aKTopbl [OKa3blBAIOT 3HAUNUTENbHYIO CTeneHb Heorpe-
LeNeHHOCTV W HenpeacKasyemMoCTW HaUMOHabHbIX CyAOB rocy-
DapcTB.

371 haKTOPbl, OrpaHNYMBaIOLLIME NpoLecCyanbHble HOpMbI, 06-
YC/I0BNMBAIOT HEOOXOAMMOCTb anbTepHaTUBHOrO criocoba paspe-
LLEHUS! CMOPTMBHBIX CMOPOB B CMIOPTUBHBIX apOUTPaXKHbIX YUpex-
LeHnsX, ANs Yero CTopoHaM HeobX0AMMO COIacoBaTh YC/10BMA U
3aKMI0UYUTL apOUTPaXKHOE CornatleHue.

VcTopws cornalueHns Mexay NiofbMY BO3BpALLAeTCs K MUTpa-
nsmy (3, 4, 11], ogHol 13 apeBHWUX penuruii, BosHukien B 6000
rOAy O H. 3. M OCHOBaHHOW Ha MePCUACKOM MOKNOHeHUM MuT-
pe — 30p0acTpUNCKOMY aHrenbCKoMy OOXKEeCTBY, CBS3aHHOMY C
JPY>KECTBEHHOCTbIO, JOrOBOPOM, COMMIACEM N COMHEYHBIM CBETOM.
MwuTtpawv3m, pacnpoctpaHenHblii B Pume, Octum, Hymunamn, Han-
maumw, bputaHum 1 Baonb PeitHcko-/lyHaickoi rpaHunubl, 6yayun
HECKO/IbKO MeHee pacnpocTpaHeHHbiM B [peumn, Ervnte 1 Crpun,
MOKa3blBaET, UYTO JOBO/LHO OLICTPO MUTPAN3M pacnpoCTPaHACA U
B Apyrux cTpaHax [10].

cTopus nucbmeHHoro 3aBeTa (cornalleHms) BOCXOAUT K Haua-
Ny MUCbMEHHOCTN UcTopuK (MMCbMEHHOM ncTopum) [9] KynbTypbl
Dxnpoda [5] (Takke M3BECTHOM Kak MEXKYNBTYPHbIA CTUAb UK
ctmnb Xanunpyaa [6]), nocTynmpyemoi paHHUM 6pOH30BbIM BEKOM
(koHew Il ThicsueneTvs 4o H. 3.), caMoit paHHel LMBUAN3aLIMN Liy-
mepos B 3500 rogy A0 H. 3. B uctopmyeckom pernore HOxHoin Me-
conotamui [ 7] n l'eponoTy — rpeyeckomy oTuy EBponerickoii nmnck-
MeHHow uctopun (484 roa ao H. 3. — okono 425 roaa o H. 3.) [8].

Kak y»xe ynoMmuHanoch, Ans paspeLleHrs CriopTMBHOTO Cropa
B MEXXAYHapOAHOM CMOPTUBHOM apOuUTpake CTOPOHbI AO/MKHbI 3a-
KIOUNTb apOUTPaXKHOe CornallieHve.

B cootBetcTBUM ¢ KoHBeHUwMel 0 Npvi3HaHUM 1 NpuBeaeHWH
B WCMO/IHEHWE WHOCTPaHHbIX apOuTpakHbix petteHuin  (Hbto-
Nopkckas koHseHumna 1958 1) [16] rocynapctsa, noanvcasiumne v
patuduumpoBaBLume KoHBeHUMIO, HecyT obs3aTenscTBo no obe-
creyeHuio Npy3HaHNs 1 NPUBEAEHNS B UCMIONHEHWE peLLeHNi, Bbl-
HEeCEeHHbIX MEXAYHaPOAHbIMI apOUTPAKHBIMU YUPEXAEHWAMU.

Hbto-Mopkckas KoHBeHuma 1958 1., B Tom uncie, kacaeTcs 06a-
3aTenbctBa [orosapvBatowmxcs [ocynapcts nprsHaBaTth v npu-
BOAMTb B MCMO/HEHVe apbuTpaxHble CornallieHus, Kak 3To npes-
yCMOTpeHO B cTaTbe Il KonseHuum:

«1. Kaxdoe [ozosapusaroweecs [ocyoapcmeo npusHaem
nuceMeHHoe coenauieHue, N0 KomopoMy CMOPOHsI 0053yromcs
nepedasame 8 apbumpax éce unu Kaxkue-aubo cnopel, KOMo-
pble 803HUKAOM U/ MO2YM B03HUKHYMb MEXOY HUMU 8 C8S3U
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tionship, whether contractual or not, concerning a
subject matter capable of settlement by arbitra-
tion.

2. The term “agreement in writing” shall include
an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in
an exchange of letters or telegrams.

3. The court of a Contracting State, when seized
of an action in a matter in respect of which the
parties have made an agreement within the mean-
ing of this article, shall, at the request of one of
the parties, refer the parties to arbitration, unless
it finds that the said agreement is null and void,
inoperative or incapable of being performed’. [16]

Sports arbitration as a process starts even before
raising a sport dispute, when the parties are in pro-
cess of concluding an arbitration agreement. Such a
decision made by parties regarding dispute resolu-
tion proceeding in the event when a sport dispute is
araised, as the parties determine which clauses shall
be embedded in the arbitration agreements, and
control content of the arbitration agreement.

Some advantages of embedding an arbitration
agreement in a contract related to sport are:

o Parties of a dispute are able to form the com-
position of arbitrator(s). In this case, depending on
regulations of arbitration institutions, parties may
choose arbitrator(s) from list of recommended ar-
bitrators of the institutions or any other arbitrators
who the parties trust;

e Parties may choose and agree sport arbitra-
tion institution where to apply for dispute resolu-
tion, as well as language of arbitration;

o Parties may agree on substantive law of any
State where contract shall be governed;

o As parties may choose and form arbitrator(s)
composition which it supports impartiality of the
arbitrator(s);

¢ Unlike States national courts, where cases are
usually heard in open sessions, a sport arbitration
court guarantees confidentiality of dispute resolu-
tions to parties;

e Awards issued by sport arbitration courts rec-
ognize and enforce in all States which signed and
ratified the New York Convention, 1958 [16].

Sport arbitration may be expounded as a private
justice which constitutes out of parties intention.
The parties agree on arbitration agreements which
they choose to settle the method(s) of sport dis-
pute resolution out of the national courts.

Parties of a contract should agree on an arbitra-
tion agreement, according to certain rules, to avoid
losing the right of applying sport arbitration courts
for dispute resolution via arbitration court.

An arbitration agreement may be concluded
as a separate agreement or a clause to a contract

C KaKumM-1u60 KOHKpEmHoIM 002080PHbIM UL UHLIM NPasoom-
HouwleHueM, 06beKm KoOmopoz2o Moxem bbims npedmemom apou-
mpaxxHo2o pazbupamenscmeaa.

2. TepmuH <«nuceMeHHOe coe/duieHue» eKka4Yaem apou-
MPAaXXHYIO 02080pKY 8 002080pe, LU apOUMPAXKHOE coz/alie-
HuUe, NoONUCaHHOe CMOPOHAMU, UAU coodepxawyeecss 8 oomeHe
nuceMamu unu mesnezpammamul.

3. Cyo fozosapusarouiezocs locydapcmea, ecnu kK Hemy no-
cmynaem UCK no 80Npocy, N0 KOMOPOMY CMOPOHbI 3AK/IHOYU-
U coenauieHue, npedycMampugaemoe Hacmosujeli cmamesed,
domKkeH, no npocbbe 00HOL U3 CMOPOH, HaNPagUMe CMOPOHLI
8 apbumpax, ecu He Hatidem, Ymo ynoMsHymoe coz/auieHue
HedelicmaumesnbHo, ympamuso cusiy uau He Moxem b6bims Uc-
nosHerHo» [16].

CrnopTuBHBIN apbuTpax Kak NPoLIeCC HaUMHAETCS eLLe 10 BO3-
HUKHOBEHWS CMOPTMBHOTO Cropa, Ha aTane NpUHATAS CTOPOHaMW
peLleHns O 3aK/loueHUn apouTpaxkHoro cornatuenus. Takoe pe-
LLIeHVe, MPUHYMaeMOoe CTOPOHaMIM OTHOCUTENBHO NPOoLieypbl pas-
peLLeHNs CMIOPTVMBHOTO Cropa B C/lyYae ero BO3HWKHOBEHWS, SB-
NSETCS KNOYEBbIM, MOCKO/bKY CTOPOHbI ONPeAeNnsitoT cofepKaHue
apObUTPaXKHOro CornaLleHus,, NONOXKeHWs, KOTOpble A0/MKHbI ObITb
BK/IOUEHbBI B apOUTpaXkHble CornallieHs, U KOHTPONPYIOT cofep-
»KaHne apOUTPaXKHOro cornatleHus.

[MpenmyLLLeCTBa BKIOUEHNS apOUTPaXKHOro CornalleHuns B Jo-
roBOP, PErynmMpyoLLMIA CNIOPTUBHbIE OTHOLLIEHWS, 3aK/04aloTCs B
cnenytoLlem:

e CTOPOHbI Criopa MMetoT BO3IMOXHOCTb (pOpMMPOBaTL COCTaB
apbutpa (apbutpoB). B 3aBUCMMOCTM OT pernameHTa apouUTpax-
HbIX YUYpEeXAeHWI, CTOPOHbI MOryT BbiOpaTh apbutpa (apbuTpos)
M3 CM1CKa PeKOMEHAOBAHHbIX KOHKPETHBIMU apOUTPaXKHbIMU Y-
peXxaeHnaMU Uan MobbIX APYrUX apOUTPOB, KOTOPLIM CTOPOHBI 0-
BepsIoT;

® CTOPOHbI UMEIOT BO3MOXHOCTb COMNIacoBaTh W BbIOpaTh Crop-
TMBHOE apOUTparKkHOe yupekaeHue, Kyaa OHU MOryT 00paTuThbCs
LNs pa3peLLeHns Ccrnopa, a TakKe S3blK pacCMOTPEHNS Cropa;

e CTOPOHbI BrpaBe onpeAennTb NPUMeHsiemMoe NMpu paccMoTpe-
HWUK criopa NpaBo WM CUCTEMY NpaBa Kakoro-1mbo rocyaapcTaa;

e CTOPOHbI MMEIOT BO3MOXKHOCTb BblOMpaTh 1 hopMmpoBaTh
cocTtaB apbutpa (apbuUTpoB), UTO AaeT YBEPEHHOCTb [/ CTOPOH B
6ecnpucTpacTHocTn apbuTpa (apbuTtpos);

e B OT/IMYME OT HaLMOHANbHBIX CYAOB rOCYAapCTB, rae Cyno-
MPOV3BOACTBO BeAETCS B OTKPbITHIX 3acefaHusX, CrOPTUBHbINA
apOUTPaXKHBbIli Cysl rapaHTUPYyeT CTOPOHaM KOH(MAEHLIMaNbHOCTb
paspeLleHns Cropos;

e peLLeHNs, BbIHECEHHbIE CMIOPTUBHBIMU apOUTPaXKHBIMU Cyaa-
MW, MPW3HAIOTCA WU NPUBOAATCSA B MCMOSHEHWE BO BCEX rocyaap-
CTBax, NOAMNUCABLLMX 1 paTudMumMpoBaBLLmx Hbto-Mopkekyio Ko-
BeHUuio 1958 1. [16].

CrnopTuBHBIN apbuTpaXk MOXET ObITb UCTONKOBAH Kak YacTHoe
npaBocyave, ucxoasilee 13 Boan cTopoH. CTOpoHbI CornacoBbIBa-
0T yCNoBUS apOUTPaXKHOTO cornalleHns o cnocobe (cnocobax)
paspeLleHnst CMOPTUBHBIX CMIOPOB BHE HALMOHA/bHBIX CY0B, KO-
TOPbIN (KOTOPbIE) OHW BEIOMPAIOT /1S YperysMpoBaHuUs CoPHOro
OTHOLLIEHMSI.

YTo6bl peann3oBath NpaBo Ha obpalleHne Ans paspeLueHuns
CMOPOB B CMOPTVBHbIA apOUTpaXkHbIA Cyz, CTOPOHbI A0roBopa

66

HAYKA B OIIMMUACKOM CMIOPTE Ne 4, 2020



related to sport, before or after arising a sport dis-
pute.

Some of the main purpose of concluding the ar-
bitration agreement between parties of a contract
is to ensure that in case of arising dispute between
the parties, they are looking for dispute resolution in
a cost effective and timely manner conditions. This
is why the concluding arbitration agreement should
not have a formal approach, as an arbitration agree-
ment includes all terms for dispute resolution and
agrees on freedom and choice of the parties. Follow-
ing the authors describe different types of arbitra-
tion agreements.

Generally, there are four types of arbitration
agreements:

Arbitration clause: Arbitration clause is an ar-
bitration agreement which is agreed by parties of a
contract before the appearance of a sport dispute,
and provides that if a dispute between parties arise,
it will be resolved by arbitration. This is the most
common arbitration agreement.

If parties of a sport contract are planning to ap-
ply for probabilistic dispute resolution to an interna-
tional sport arbitration institution, they may agree
on an arbitration clause in the sport contract and
embedded within them, to constitute an arbitration
agreement.

Arbitration clause regulates the method of re-
solving any future sport disputes. International sport
arbitration institutions usually recommend their stan-
dard arbitration clauses which parties agree to re-
fer future sport dispute(s) [12]. Such an arbitration
clause minimum should contain quantity of arbitra-
tors (solo arbitrator or three arbitrators), language
of arbitration, seat of arbitration, substantive law
which contract shall be governed, name of arbitration
institution which parties may refer for sport dispute
resolution and arbitration rules which will govern the
arbitration proceeding [2]. If one of these factors are
not agreed in an arbitration clause, it may result in an
inoperable arbitration clause or allow the other par-
ty to delay the arbitration proceedings till resolving
ambiguity. As an example, if in an arbitration clause
number of arbitrator(s) is not specified, this will need
to be resolved by the institution administering; or if
the parties have not agreed on an arbitration institu-
tion, national court where should decide which waste
a significant amount of time and fee.

An Arbitration clause may be agreed as a clause
in the Bylaw of an organization. For example, all
Olympic International Federations (IFs) [14] have
recognized and embedded in their Bylaws/ Statuses
the jurisdiction of the Court of Arbitration for Sport
(CAS) [13] as the most common sport dispute res-
olution institution for at least some disputes. Also,
according to rule 61 of the Olympic Charter [15], all
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DOMKHbI 3aKNI0UNTE apOUTPaXKHoe cornalleHune, Npu 3aKaoUeHnm
KOTOPOrO OHW AO/MKHbI NMPUAEPXKMBATLCS ONpefeneHHbIX NpaBui.
ApbutpaxkHoe cornatleHne MoXKeT ObiTb 3aK/OUYEHO KaKk OTAesb-
HOe cornalleHve UK B BUAE OrOBOPKM HEMOCPEACTBEHHO B YC/O-
BMSIX JOrOBOPA, 10 UM NOC/e BO3HUKHOBEHWS CMOPTUBHOIO Criopa.

OAHOM 13 OCHOBHBIX Liefiei 3aKk/IioueHns apOUTpakHoro corna-
LLIEHMS MeXZy CTOpOHamK1 0roBopa SBAseTCs peanvsaumns npasa
CTOPOH Ha paspeLleHune cropa, B C/ly4ae ero BO3HWKHOBEHWS, B
3KOHOMUWYECKMN BbIFOAHbIX WU CBOEBPEMEHHbIX YCNOBUAX. VIMEHHO
Mo3TOMy 3aKioyaeMoe apOUTpaXKHoe CornalleHne He LOMKHO
“MeTb (HhOpManbHOro MOAXOAA, TaK Kak COAep)aHue apbuTpa-
HOrO cornalleHuns BKIloyaeT B cebs BCe CyLLeCTBEHHbIE YCIOBUS
paspeLLleH1s CNopoB 1 oroBapuBaeT cBoHoay 1 BEIOOP CTOPOH.

Hwxe aBTOpPBI OMMUCHIBAIOT pasHble BUAbI apOUTPaXKHbIX corna-
LLIEHUIA.

Kak npaswnio, BbIAENSIOT YeTbIpe T1MNa apObUTPakHbIX cornalle-
HWIA: apbuTpakHasi OroBopKa; apbuTparkHoe cornalleHre o pas-
peLLeHnn crnopa nocse ero BO3HWKHOBEHNS; apbuTparkHoe corna-
LLIEHMe, MHKOPMOPUPOBAHHOE B KAYeCTBE CChIIKU.

ApOGuTpaxkHas oroBopKa — 370 apbuTpaxKHoe cornalleHue,
3aK/loYeHHOe CTOPOHaMM JoroBopa A0 BO3HUKHOBEHWS CMOPTUB-
HOTro crnopa 1 nNpejycmaTpyvBatoLLiee yCoBne paspeLleHns crnopa,
B C/ly4ae ero BO3HWMKHOBEHWS, B CMOPTUBHOM apbuTpake. 10 ca-
MbIi1 pacnpocTpaHeHHbIN TN apOUTPaXKHOTO cornaLleHus.

[Mpn HaMepeHUW CTOPOH CMOPTMBHOTO KOHTPaKTa paspeLunTb
Crop B MeXAyHapoAHOM CMOPTVBHOM apOUTPaXKHOM WHCTUTYTE,
CTOPOHbI MOTYT BK/IOUNTb apOUTPaXKHYl0 OroBOPKY HeMmocpes-
CTBEHHO B YCNOBWS AOroBoOpa.

ApbuTtpaxkHas OroBopKa perynuvpyet crnocob paspeLlenus
ntobblx BO3HMKaOLLMX B OyayLlem crnopos. Kak npaswno, mexay-
HapoZAHble CMOPTUBHbIE apOUTParKHble YUPEXAEHWS PEKOMEHAY-
lOT CBOM CTaHAapTHble apOUTPaXKHbIe OrOBOPKM, B COOTBETCTBUM
C KOTOPbIMU, B C/ly4ae MX NPUHATUS CTOPOHaMK, CTOPOHbI Nnepe-
JaloT paspeLleHre CNopoB B CMOPTVBHLIA apbutpax. [12] Kak
MUHVMYM, apOuTpaXkHas oroBopKa A0/MKHa CoAep»aTb yKa3aHue
Ha KOMMYeCTBO apOUTPoB (eAMHONMNYHBIA apOUTp Man Tpu apbu-
Tpa), A3blK apbuTpaxka, Mecto apbutpaxa, MaTepuanbHoe Npaso,
KOTOpbIM perynmpyeTtcs apouTpakHbIii NpoLecc, HaviMeHoBaHme
apOUTPaXKHOTO yupexKaeHus, K KOTOPOMY CTOPOHbI MOTyT 0bpa-
TUTbCS ANs paspelleHnst CMOPTUBHBIX CMOPOB, U apOUTPaXKHbINA
pernameHT, KOTOpbli OyneT perynvpoBaTb apbuTpakHoe pas-
6upatensctso [2]. Ecnn kakoe-nmbo w3 3Tux ycnoswii He OyaeT
COrnacoBaHo B apbWTpaXKHOM OroBOpPKe, 3TO MOXEeT MPUBECTU K
HEBO3MOXXHOCTU NPUMeHEHNS apOUTPaXKHON OrOBOPKMN UAM K 3a-
TAMVBaHWIO pa3peLLeHys crnopa: Hanpumep, NO3BOUT APYroi cTo-
pOHe OTNOXKNTb apbuTparkHoe pa3bupaTensCcTBO A0 paspeLleHns
HesicHocTw. K npumepy, ecnv B apbuTpakHoi oroBopke He yKasa-
HO KO/MMYeCTBO apbUTPOB, 3TOT BOMPOC A0/MKeH ObiTh pa3peLleH
aAMVHUCTPATVIBHBIM OPraHoM YUpEXAEHWs; AN eCNN CTOPOHbI He
[IOrOBOPUANCH 006 apOUTPaXKHOM YUPEXAEHMU, CMOP B TAKOM C1y-
uae OyneT paspeLleH HaLMOHaNbHBIM CYIOM, NPU 3TOM CTOPOHDI,
Kpome MoTepu BpeMeHW Ha paspelleHue crnopa, byayT obs3aHs
KOMMeHCMpoBaThb CyAebHble pacxodbl 3a paccMOTpeHue fena B
HaLUMOHabHOM cyfe.

ApbuTparkHasi oroBopka MoXeT ObITb COrnacoBaHa B KayecTse
OrOBOPKM HEMoCpeACTBEHHO B yCTaBe opraHusaumu. Hanpumep,
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disputes in connection with the Olympic Games can
only be submitted to the CAS [2].

Arbitration agreement: An arbitration agree-
ment as an independent agreement, between par-
ties of sport dispute arbitration which may arise in
the future in connection with a contract or a group
of contracts with joint subjects.

Separate arbitration agreement is exactly the
same as the arbitration clause but inseparable
agreement to the parties of contract(s), while the ar-
bitration clause is a chapter embedded in a contract.

Submission agreement: Submission agreement
is an arbitration agreement which is signed after
arising a sport dispute and agreeing that the sport
dispute shall be resolved by an arbitration institution.

A submission agreement is less common than an
arbitration clause, because they are agreed after aris-
ing a dispute and tend to be agreed much longer than
an arbitration clause. A submission agreement min-
imum should contain details of the sport dispute,
quantity of arbitrators (solo arbitrator or three arbi-
trators), language of arbitration, seat of arbitration,
substantive law which contract shall be governed,
name of arbitration institution which parties may re-
fer for sport dispute resolution and arbitration rules
which will govern the arbitration proceeding.

If in a submission agreement details of the sport
dispute which being referred to the arbitration is
not clearly specified, as well as any award made pur-
suant to it, may be declared as null and void.

In case one of the parties of a case is not resident,
a submission agreement may be made during litiga-
tion to shift the dispute from jurisdiction of national
court to an international arbitration institution, when
the final decision by the court of first instance is not
issued and the pleadings stage is still taking place.

Submission agreement also may be called “arbi-
tration deeds”.

Arbitration Agreement incorporated by refer-
ence: A sport contract may not include an arbitration
clause. However, if the sport contract refers clearly
and definite to another document which does in-
cludes of an arbitration clause, the arbitration clause
will be deemed to have been incorporated into the
main contract by reference provided the reference is
made clearly (for example under the title of “Dispute
Resolutions and Governing Law”). In case the referral
is vague or subject to disputing interpretation, the
national courts may keep jurisdiction.

According to the article V section “a” of the
New York Convention (1958), recognition and en-
forcement of an award may be refused by the re-
spondent national court if, inter alia, the arbitration
agreement:

(a) The parties to the agreement referred to in
article Il were, under the law applicable to them, un-

Bce OnumMnnickne mexxayHapoaHsle heaepaunm (OM®) [14] npu-
3Ha/IM 1 BKAKOYWIIN B CBOVM YCTaBbl/CTATyChl lOpUCaMKLUMIO CropTuB-
Horo ap6utpaxHoro cyaa (CAS) [13] kak Havbonee pacnpocTtpa-
HEHHOrO MHCTUTYTa pa3peLLeHns CNOPTUBHBIX CMOPOB, MO KpaliHe
Mepe, NS onpeaeneHHoM KaTeropumn cnopTuBHbIX cnopos. Kpome
TOro, cornacHo ctatbe 61 Onumnuiickor xaptum [15], Bce cnopel,
cBsazaHHble ¢ ONMMNMICKUMI Urpamu, MOTYT ObiTb NepefaHbl TO/b-
ko B CAS [2].

ApOuTpaxkHoe cornalueHue — 370 He3aBKCKMMOE CornalleHne
MEX/ly CTOPOHaMK CMOPTMBHOTO apOUTPaXKHOro npoLiecca no no-
BOZY paspeLleHus criopa, KOTOpblii MOXKET BO3HWKHYTb B OyAyLLieM
B CBS13V C UCMOMHEHWEM [JOrOBOPa AW rpynmbl JOFOBOPOB, MEtO-
Lmx o6LLMIt NpeaMerT.

ApbuTpakHoe cornatleHue, 3akI04YeHHOe Kak CaMoCTosATe b-
HbI ZIOKYMEHT, KOTOPbIN SBNSETCS NMPUIOXKEHNEM K OCHOBHOMY [0-
roBOPY, MO CYTW, HYEM He OT/IMYaeTCs OT apOUTPaXKHOM OroBOPKMU,
KOTopas KaKk YCNoBWe BK/IOYEHA HEMOCPEACTBEHHO B KOHCTPYK-
LMo floroBopa.

ApOuTpaxkHoe cornalleHne o paspelleHUn cropa nocie
€ro BO3HUKHOBEHUs — 3T0 apbUTpaXkHoe cornallieHue, 3aktoya-
eMoe CTOPOHaMK Noc/ie BO3HUKHOBEHWS CMIOPTVMBHOTO criopa W Bbl-
paXkalolLLiee BONeN3bsiBIEHNE Ha pa3peLLieHre CMOPTUBHOTO criopa
B CMOPTUBHOM apbutpaxe.

CornalueHvie o paspeLleHur cropa nocne ero BO3HUKHOBEHUS
MeHee pacrnpocTpaHeHo, YemM apbuTparkHas oroBopka uav apow-
TpaXKHOE COrnallieHne, NOCKOAbKY OHO 3aK/ioyaeTcs y)ke nocne
BO3HWKHOBEHWS CMopa W, Kak npaBuno, TpebyeT OT CTOPOH 3Ha-
unTeNbHO HGONbLUIErO BPeMeHW Ha cornacoBanue. Kak MUHUMYM,
cornalleHue o paspelleHuy cropa nocie ero BO3HWUKHOBEHWS
DO/MKHO coziepkaTb CBeAeHns o6 obcTosTenbcTBax cropa, noa-
NeXxallero paspeLleHnio, CBeAeHNs 0 KonnyecTse apoutpos (eau-
HONMWMYHBIN apBUTP AW Tpy apbuTpa), s3bike apOuTpaxa, MecTe
apbuTpaxa, NpUMeHsieMoM MpaBse, perynnpyioLLiemM LoroBop, Ha-
3BaHUM apOUTPaXKHOTO yUpeXKaeHus, K KOTOPOMY CTOPOHbI MOTYT
0bpatnTbCa Ans paspeLleHns CopTUBHOIO Cropa, U apbuTpa-
HOM pernameHTe, KoTopbli OyAeT perynvpoBaTb apbutpakHoe
pa3bupaTenbCcTBo.

Ecnm B cornaleHnn o paspetlernn cnopa nocnie ero BO3HMUK-
HOBEHWs He yKasaHbl YeTKO BCce 0DOCTOSTeNbCTBa CrOPTUBHOMO
crnopa, NepeaaBaeMoro B apbutpax, noboe peLleHue, BbIHECEH-
HOE Mo pa3peLLEeHuto TaKoro cropa, MoXeT ObITb MPU3HAHO Heseli-
CTBUTE/IbHBIM.

B cnyuae, ecnv onHa 13 CTOPOH Aena He SBASeTCs pe3naeHTOM,
cornalleHve o nepegaye cropa v3 PUCANKLUUM HaLMOHaNbHO-
ro cyza B MexayHapoZaHblii apbutpark MoXKeT ObiTb 3aK/NO4eHO B
xofe cynebHoro pasbupatenbcTsa, Ha nobol cTagmm cyaebHoro
npouecca A0 MOMEHTa BbIHECEHWUS PeLLEHUs CyAOM MEPBOM WH-
CTaHUmw.

CornalueHvie o paspeLleHur cropa nocne ero BO3HUKHOBEHUS
MOXeT ObITb TaKXKe Ha3BaHO «apOUTPaXKHbIM aKTOM».

ApbutpakHoe cornatleHune, MHKOPNOpUpOBaHHOE B KayecTse
CCbINIKW. YCNOBWS CNOPTMBHOMO KOHTPaKTa MOryT He coaepkaTb
apbuTpaxHyto oroBopky. OHaKO ecnn B CMOPTUBHOM KOHTpaKTe
CYLLIeCTBYET KOHKpPETHas 1 onpefeneHHas CCbiika Ha Apyrol o-
KYMEHT, CoAepXKallumii apOuUTpaXKHylO OroBOpPKY, apbuTpaHas
oroBopka OyneT cuMTaTbCsl BK/IKOUYEHHOW B OCHOBHOWM KOHTPAKT
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der some incapacity, or the said agreement is not
valid under the law to which the parties have sub-
jected it or, failing any indication thereon, under the
law of the country where the award was made [16].

Thus, due to the incorrect construction of the ar-
bitration agreement or its wordage, it is impossible
to execute it and, as a result, to practice the right to
judicial protection.

Therefore, as legislatures of many contracting
States of the New York Convention 1958, for instance
Italy and France, require that arbitration clauses be
in written form, there is a risk that the party against
which enforcement is sought, challenging validity
of the arbitration agreement incorporated by refe-
rence because of incomply with the applicable law.

Generally, courts have two different approach to
the arbitration agreements incorporated by reference:

o ‘relatio perfecta’: the main contract makes
reference to an arbitration clause which specified in
a separate contractual document; or

e ‘relatio imperfecta’”: the main contract makes
general reference to the separate document as a
whole, with no specific mention of the arbitration
clause contained therein.

Under the majority of State laws, as well as ar-
ticle 7 of the UNCITRAL Model Law 2006 [19], and
section 1, article Il of the New York Convention 1958,
rule the arbitration agreement to identify a “defined
legal relationship’.

According to most arbitration laws, parties of a
dispute ipso facto [17] may not agree on “any dis-
pute which may arise between us in the future”. Par-
ties should specify in an arbitration agreement or
clause the “defined legal relationship” in respect of
which they wish to submit their future disputes to
arbitration. Anecdotal evidence suggests that the
“defined legal relationship” requirement has rarely
given rise to disputes in practice. There are rare
published cases on this topic.

As an example, on August 2018 practice of the
Brussels Court of Appeal [18] judgment regarding
to the” FIFA [20] Statutes case”, awarded by the
Court of Arbitration for Sport (CAS) [13], is a proper
to notice that the "defined legal relationship” in arbi-
tration agreements or clauses is not just a formality
but it is very serious subject which must be consid-
ered as it may results unenforceable cause.

Referencing, inter alia, to the ICCA Guide to the In-
terpretation of the New York Convention 1958 [22],
many State laws define that this requirement of “de-
fined legal relationship” demands to prevent parties
fromin general referring and any all disputes that may
arise between the parties to arbitration institutions.

This requirement finds its proportion in:

1 - Article 6.1 European Convention on Human
Rights [23], and article 47 of the Charter of Fun-
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MyTeM CCbIIKM MPW YCNOBUM, YTO CCbiIKa KOHKpEeTU3MpoBaHa (Ha-
npuMmep, NoA Ha3BaHWeM «PaspelleHre CopoB v peryaupytoLlee
npaBo»). B cnyuae, ecnn copepkaHme CCbiNKM O Nepeaaye crnopa
Ha paccMoTpeHue B apOUTPaKHbIA MHCTUTYT COLEPXKUT Heornpe-
DeNeHHOCTb UM MOXET ObiTb MCTONKOBAHO CMOPHO, MOXET ObITb
COXpaHeHa IPUCANKLINS HALMOHAbHBIX CY/I0B.

CornacHo ctatbe V pasaena «a» Hbro-Mopkckoii KomseHLmm
(1958 1.), B NpU3HaHWK 1 NpUBELEHWN B UCTIONHEHNE apOUTpaXx-
HOrO peLleHVst MOXKeT OblTb OTKa3aHO HALMOHANbHBIM CY1OM OT-
BETUMKa, /N, B YaCTHOCTK, apOUTPaXKHOE cornalleHue:

a) CMOopoHbI 8 coznauieHuu, ykasaHHom 8 cmamee I, 6biau no
NPUMEHUMOMY K HUM 3GKOHY, 8 KaKOU-1Uub0 Mepe HedeecnocoOHb!
uau amo coenauieHue HeoeticmaumesnsHo No 3aKOHY, KOMopo-
MY CIMOPOHbI 2MO coznawieHue NOOYUHUIU, a NpU omcymcmauu
MAaKoz20 YKA3aHUS, N0 3GKOHY CMPaHs, 20e peuleHue Obi10 8bl-
HeceHo [16].

Takum 06pasom, BCIIeACTBME HeNpaBWabHON KOHCTPYKLMK ap-
BUTParkHOro cornaLleHns uam ero hopmyMpoOBKU CeayeT HeBO3-
MOXHOCTb €ro UCMOAHEHWS W, Kak CNeACcTBUe, peanvsaumny npasa
Ha cyaebHyto 3aLLnTy.

[Mo3TOMy, MOCKONbKY 3aKOHOAATE/bHbIE OpraHbl MHOTMX J10rO-
BapwBatoLumxca rocynapcts Hoio-Mopkckoit Koneerumn 1958 T,
Takux, kak Wtanus n ®Opanums, TpebyioT, utobbl apbuTpaxHsble
OroBOPKM ObINM coCTaBneHbl B MUCbMEHHOV hopMme, CyLlecTByeT
PUCK TOrO, YTO CTOPOHA, B OTHOLLEHWM KOTOPOW MCrpalumBaeTcs
NpVBeEeHNe B UCMO/HEHVE PeLleHsi, OCNOpUT AeACTBUTENBHOCTb
apOUTPaXKHOro CornaLleHus, MHKOPNOPUPOBAHHOTO MyTEM CCbif-
KM, U3-3a HECOMOCTaBUMOCTM C NMPYMEHNUMbIM MPaBOM.

Kak npaBuno, cyabl MMetOT [Ba pa3nnuHbiX noaxona K apow-
TPa>KHbIM COrNaLLEHNAM, UHKOPMOPUPOBAHHBIM MYTEM CChIMKM:

o «relatio perfecta»: oCHOBHOI AOrOBOP COAEPXMT CChINKY Ha
apObuTpaXHyto OroBOPKY, KoTopas yKasaHa B OTAEe/bHOM [J0roBop-
HOM IOKYMEHTE;

o «relatio imperfecta»: 0CHOBHOM JOroBOp Cofep»KMT 0bLLLyI0
CCBI/IKY Ha OTAENbHbIA JOKYMEHT B LiefloM, 6e3 KOHKPETHOro yno-
MWHaHWs apOUTPaXKHOM OroBOPKW, COLEPXKALLIENCS B HEM.

B cootBeTCcTBUM C 3aKOHaMU GOMbLUIMHCTBA FOCYAAPCTB, @ TakK-
e ctatbelt 7 Tunosoro 3akoHa FOHCUTPAJT 2006 r. [ 19] u cTaTbeit
Il pasnena 1 Hbto-Vlopkckoit KonseHuun 1958 1. apbutpaxkHoe co-
rnatleHvie onpesfenseTcs Kak «onpesesieHHOe NPaBoOOTHOLLEHMEY.

CornacHo 60MbWMHCTBY apOUTPaXKHbIX 3aKOHOB, CTOPOHbI
cnopa ipso facto [17] He MOryT AOrOBOPUTHCS O «1tOHOM Crope,
KOTOpbI MOXET BO3HWKHYTb Mexay Hamu B Oyayilem». CTopo-
Hbl JO/MKHBI YKa3aTb B apOUTPaXKHOM COMMaLLeHW UK OroBOpKe
«onpefeneHHble NPaBOOTHOLLIEHNS», B OTHOLLEHWM KOTOPbIX OHW
nepealoT BO3HVKatoLLMe B OyayLLEeM Cropbl Ha paspeLlenue B ap-
Hutpaxk. OTAenbHble haKTbl CBUAETENLCTBYIOT O TOM, YTo TpeboBa-
HW1e «onpeaeneHHbIX NPaBOOTHOLLEHW» peAKo NPUBOAUIO K BO3-
HUKHOBEHMIO CMIOPOB Ha NpakTyKe. [1o 3Tol TemaTnKe CyLLecTByioT
peaKue onybnKoBaHHbIE KEACHI.

Hanpumep, B aBrycte 2018 . npakTuka pelueHns bprocceb-
ckoro AnennsumonHoro cyaa [18] no «aeny o6 Ycrase OVDA»
[20], BoHeceHHoro CropTuBHbIM apbutpaxHeimM cynom (CAS) [21],
MO3BONSET 3aMETUTb, YTO «OMpPeAeneHHble NPaBOOTHOLLIEHUS» B
apOUTPaXkHbIX COrnaLLIeHNsIX UM OrOBOPKax — 3TO He MPOCTo dop-
MasIbHOCTb, @ OYeHb Cepbe3Hblii NpeAMET, KOTOPbIA HeoHX0AMMO
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damental Rights of the European Union [24], which
they define the right of access to justice;

2 - Party independence; as parties of a dispute will
not be surprised by the application of the arbitration
agreements to disputes which they were not dope;

3 - the caring of avoiding the party in a stronger
bargaining position from procrustean on the other
party the jurisdiction of any other court.

When parties agree on an arbitration agreement,
they commit to submit certain matters to the decision
of arbitrators instead of applying to national courts.

Therefore, parties by applying arbitration court
according to an arbitration agreement cause two
effects:

a) relinquish their right of submitting their sport
dispute to national courts; and,

b) shifting jurisdictional authorities to the arbi-
trator(s).

These two effects have “negative” and “positive”
doctrines:

Negative: If parties of sport dispute agreed on
an arbitration agreement, it prohibits judges of na-
tional courts to resolve the sport dispute. If one of
the parties files a lawsuit which is connected to the
sport dispute, the other party may challenge the
national court jurisdiction. Such a challenge is not
automatic and the respondent should submit it to
the national court judge as a part of the answer to
the complaint.

It means, applying for a sport dispute resolution
to the arbitration court is waivable, and the waiver
would be presumed if the claimant filed a complaint
and the respondent failed to challenge the national
court jurisdiction. Briefly, once a sport dispute has
arisen over any of the subjects included in the con-
tract between parties, the national courts will have
no jurisdiction to resolve such a dispute unless both
parties expressly or tacitly agree to waive the arbi-
tration agreement.

Positive: The arbitration agreement shifts ju-
risdiction of sport dispute between parties of a con-
tract to arbitrator(s). Here, “jurisdiction” means the
powers conferred on arbitrator(s) to enable them
to resolve the sport dispute which was submitted
to them by rendering a binding award.

According to global practices, the negative
doctrine of arbitration agreement, which does not
depend on the type of arbitration agreement, is ac-
cepted. Contrariwise, the positive doctrine of arbi-
tration agreement is connected and deepens on the
governing law.

This is why in some of local arbitration laws, the
arbitration clause in a contract is not an indepen-
dent status.

Some traditional laws govern even in case of an
arbitration clause in the contract, the parties con-

paccMaTpuBaTh, MOCKO/bKY OH MOXKeT MPUBECTU K HEUCMOMHEHNIO
peLueHns (MO NPUYMHAM HEBO3MOXXHOCTU UCTIONHEHMS).

Ccbinasics, B YactHocTH, Ha pykoBoacTso ICCA no TonkoBaHuio
Hbto-Mopkckoit Korserumm 1958 1. [22], 3akoHbl 60bLIMHCTBA ro-
CyAapCTB YCTaHaB/MBAIOT, YTO 3TO TpeboBaHWe «onpeaeneHHbIX
MPaBOOTHOLLIEHN» He A0MycKaeT, 4Tobbl CTOPOHbI BOODLLEe nepe-
[laBann BCe Cropbl, KOTOPble MOTYT BO3HWKHYTb MeXAY CTOPOHaMM,
B apOUTpaXkHble yupexaeHns.

370 TpeboBaHWe HaxoamT CBOE BblpaXKeHWe:

1 - B cTatbe 6.1 EBpOnerickolt KOHBEHLMM NO NpaBam Yenose-
Ka [23] v cTaTbs 47 XapTum ocHoBHbIX Npae EBponeiickoro Cotoza
[24], B KOTOPOI OHW OMpeaensoT NPaBo Ha AOCTYN K NPaBOCYANIO;

2 — B NpVHUMMNE HEe3aBUCUMOCTU CTOPOH; A CTOPOH Cropa He
OyneT HenpeackasyembiM MpUMeHeHWe apOUTPaXkHbIX cornatle-
HUIT K criopam, Mo KOTOPbIM OTCYTCTBYeT BO/EN3bsAB/IEHNE CTOPOH
0 nepejaye Ha paccMOTPeHne B apbuntpa;

3 — B HeJonyLLeHWUN CTOPOHOM, HaxoAsLlencs B npenmyLlle-
CTBEHHOW NeperoBOpHO No3uUMK, 310ynoTpebeHrs NpaBoM, Bbl-
paxkaloLLeMCs B HaCU/IbHOM HaBs3bIBaHWM IPYrOi CTOPOHE opuc-
Avkumm ntoboro Apyroro cyaa.

CropoHbl, 3akniouas apbuTpaxkHoe cornalleHve, 0bs3ytoTcs
nepefatb onpezeneHHble Crnopel Ha paspelueHne B apbutpax, a
He B HaUMOHasbHble Cyabl.

Takum 06pa3zom, cnescTBrem obpallieHnst CTOPOH B apbuTpak-
HbI CyA N0 apOUTPaXKHOMY COraLLIEHNIO SBASIOTCS:

a) 0TKa3 OT MpaBa nepenaBaTb CMOPTUBHbIA CMOP Ha PaccMo-
TpeHWe B HaLUMOHasbHble Cyabl;

6) obs3aTenbCTBO Mepeaatb OPUCANKLMOHHBIE MOIHOMOUMS!
apbutpy (apbutpam).

3TV [Ba [eWCTBUS WMMEIOT «HeraTuMBHYIO» U «MO3UTUBHYIO»
NOKTPUHI.

HeratuBHas pokTtpuHa. B cnyuae, ecim CTOpOHbI CMOPTUB-
HOro crnopa foroBopunncb 06 apbuTpaXkHOM cornallenuu, 3To,
Mo CyTW, ABASETCS 3anpeToM Ha pa3pelLieHre CnopTUBHOIO criopa
HauMoHanbHbIM cyaoM. Ecnn »ke oaHa 13 cTOpoH, Bonpekn apbu-
TPaKHOMY COrnaLleHnio, MOAACT UCK, CBA3aHHbIA CO CMOPTUBHBIM
CMOPOM, B HaLMOHaNbHbIA CyA, Apyras CTOPOHA MOXET OCMOpWTb
IOPUCAMKLMIO HAaLMOHabHOTO cyaa. Takoe ocrnapuBaHue He ocy-
LLIeCTBNISIETCA aBTOMATUYECKM, @ MPOUCXOANT NOCPEACTBOM Npesi-
CTaB/eHUs CyAbe HALUMOHANbHOIO Cya BO3PaXKeHW OTBETUMKA Ha
“ckoBble TpeboBaHus.

370 03HauaeT, uto obpallieHne B apOUTPakHbI Cya He Aony-
CKaeTcs Moc/e TOro, Kak MUCTel Mojan UCK B HaUMOHasbHBIA Cya,
a OTBETUMK He 3asBW/ BO3PaXKEeHUs B YaCTU IOPUCANKLMN PacCMO-
TpeHUst cropa HauMOHabHbIM CYAOM, HenpeacTaBieHue TaKux
BO3paXKeHWit OyAeT cuMTaThCs Npesymnumnert Cornacus oTBeTuMKa
Ha paccMoTpeHwe crnopa Mo BbIbopy 1cTLa.

Takum 06pa3oM, Mpu BO3HWMKHOBEHUM CMOPTUBHOMO Criopa
no noboMy 13 NpeaMeToB, BKIIOUEHHbIX B JOFOBOP Mexay CTo-
poHamu, HauMoHanbHble cyabl He ByayT obnanatb OPUCAMKUMEN
ANs pa3peLLeHns Takoro cropa, ecin ToNbko 0be CTOPOHbI Npsi-
MO WM KOCBEHHO HE COMNacuanCh OTKa3aTbCs OT apOUTPaXkHOro
cornatueHus.

Mo3utnBHas pokTpuHa. ApbuTpaxkHoe cornalleHne nepe-
HOCWT IOPUCAMKLMIO CMOPTUBHOMO Cropa MeX/y CTOpoHamu [o-
roBopa Ha ap6utpa (apouTtpoB). 3aech «OPUCANKUMS» O3HaUYaeT
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clude a submission agreement in which the name of
arbitrators should be specified and clearly identify
the matters submitted to the arbitration. Require-
ment of the submission agreement shows insuffi-
ciency of an arbitration clause in the contract for
sport dispute resolution. Sometimes, parties do not
agree on submission agreement voluntarily, in this
case, such local laws cause court intervention to
enforce the arbitration clauses.

Discussion:

This article developed based on the ground-
ed theory [2] to close the gap between theory
and empirical research in modern sport problems
which needs to metadiciplinary approach for sport
dispute resolution under an arbitration agreement.

An Arbitration clause may be agreed as a clause
in the Bylaw of an organization. For example, all
Olympic International Federations (IF) have recog-
nized and embedded in their Bylaws/ Statuses the
jurisdiction of the Court of Arbitration for Sport
(CAS) as the most common sport dispute resolution
institution for at least some disputes. Also, accord-
ing to rule 61 of the Olympic Charter, all disputes
in connection with the Olympic Games can only be
submitted to the CAS.

Under the majority of State laws, as well as arti-
cle 7 of the UNCITRAL Model Law 2006, and section
1, article Il of the New York Convention 1958, rule
the arbitration agreement to identify a “defined le-
gal relationship’.

According to most arbitration laws, parties of a
dispute ipso facto may not agree on “any dispute
which may arise between us in the future”. Practice
of enforcement of the arbitration agreements by
enforcing State national courts, and also the Brus-
sels Court of Appeal judgment regarding the” FIFA
Statutes case” in 2018, proves the necessity of con-
sidering the followings:

1 - To revising and editing the current arbit-
ration clauses in Bylaws / Statues of the Olym-
pic International Federations as well as Olympic
Charter;

2 - To develop an international model law for ar-
bitration agreement enforcement by States.

Conclusion.

Sport arbitration practices show that because
of the existence of sport problematic and mutual
rights and obligations of parties, the dispute is an
inseparable part of sport.

Parties of a sport contract need to architect and
agree on method(s) of sport dispute resolution, to
realize this aim, the parties need to conclude an ar-
bitration agreement.

Arbitration agreement defines scopes of sport
dispute resolution, the jurisdiction of sport arbitra-
tion institution; as well as, circumstances which may
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NONHOMOUNS, NpenocTaBneHHble apbutpy (apbwtpam) ansa pas-
peLLeHNs nepesaHHoro M CNopTUBHOIO Cropa MyTeM BbHECEHUs!
00513aTeNbHOr0 K MCNONHEHNIO apOUTPaXKHOTO peLLEeHUs.

CornacHo MUPOBOW NpaKTVKe NPUHATA HeraTMBHas AOKTPYHA
apObuUTpaXHOro cornallieHns, Kotopasi He 3aBUCUT OT Buaa apou-
TPa»XKHOTO cornatleHns. HanpoTus, No3uTuBHas AOKTpuHa apbu-
TPa>XKHOTO COrNaLleHns cBs3aHa W yraybnseTcs ¢ perynmpyioLmm
npaBoMm.

/IMEHHO NO3TOMY B HEKOTOPBIX MECTHbIX apOUTPaXKHbIX 3aKo-
Hax apbuTpaxkHas oroBopka B JIoroBope He obnazaeT camoCTos-
TeNbHbIM CTaTyCOM.

HekoTopble TpaauUMOHHbIE HOPMbI MpaBa Aa)ke B C/lyyae Ha-
My apbUTPaXKHO OrOBOPKM B JOrOBOPE MPeAnmvChbIBaloT CTOPO-
Ham 3aK/io4aTb apbUTpaXKHOE cornalleHve O paspeLleHni cro-
pa rnocse ero BO3HWKHOBEHWS, B KOTOPOM [O/MKHbI ObITb yKa3aHbl
“MeHa apOWTPOB U YeTKO onpeaeneHbl BOMPOCk!, nepefaBaemble
Ha paccMoTpeHune B apbutpax. TpeboBaHWe O 3aknoueHUU ap-
HUTPaXKHOrO cornallieHns O paspelleHnn crnopa nocne ero Bos-
HUKHOBEHWS CBUAETENbCTBYET O HeJOCTAaTOYHOCTW apOUTpaXKHo
OrOBOPKM ANS paspeLleHnst CopTUBHOrO cropa, NpeaycMoTpeH-
HOI B AoroBope. VHorna CTOpoHbI He 0roBapuBaloTCs O 3aK/io-
YeHUn apOUTPaXKHOro CornalleHns O paspeLleHun cropa rnocne
€ro BO3HWKHOBEHMS J0OPOBO/BHO, B 3TOM Clyyae HalMoHanbHoe
3aKOHOAATeNbCTBO MpelycMaTpvBaeT BMELLATENbCTBO Cyaa Ans
NPVBEAEHNS B UCMONHEHNE apOUTPaXKHbIX OrOBOPOK.

Ouckyccus

[laHHas cTatbs pa3paboTaHa Ha OCHOBe MeToAa «0bOCHOBaH-
HoM Teopum» (the Grounded theory) [2], nosBonstoLelt npeoao-
NeTb PaspbiB MEXAY TEOPETUUYECKUMU W IMMUPUYECKUMUN UCCTe-
NOBaHMSAMUN COBPEMEHHBIX CMOPTUBHBIX MPOBIEM, HY>KAAIOLLMXCS
B MeTaaMCLMNIMHAPHOM noaxoae Ans paspeLleHnst CopTUBHBIX
CMopOoB B paMKax apbUTPaXKHOro CornaLleHus.

ApbuTpakHasi oroBopka MOXeT OblTb BK/lOYeHa Hemnocpes-
CTBEHHO B yCTaB opraHusauun. Hanpumep, Bce Onumnuiickme
MeXAyHapoaHble denepauny NpuaHaan 1 BKIIOUMAN B CBOU
yCTaBbl/cTaTyChl topucankumio CnopTMBHOTO apOUTpaXKHOro cyaa
(CAS) kak Havnbonee pacnpoCTpaHeHHOrO MHCTUTYTa paspeLleHms
CMOPTUBHbIX CMOPOB, MO KparnHei Mepe, 419 HEKOTOPOW Kateropmm
cnopoB. Kpome Toro, cornacHo npasuay 61 OnnmMnuniickor xaptuu,
BCe Cropel, CBsi3aHHble ¢ OMMMNUACKMMKN Urpamu, MoryT ObiTb Me-
pefaHbl TonbKo B CAS.

B cootBeTCTBUM C BONBLUMHCTBOM 3aKOHOB rOCYapCTB, a TaK-
e ctatbeit 7 Tunosoro 3akoHa KOHCUTPAJT 2006 r. n ctatbeid I
pasnena 1 Hbto-Mopkckoii KoHseHumn 1958 1. apbutparkHoe co-
rnatleHvie onpesfenseTcs Kak «onpesesieHHOe NPaBoOTHOLLEHMEY.

CornacHo 60bLUMHCTBY apOUTPaXKHbIX 3aKOHOB, CTOPOHBI CMO-
pa ipso facto He MoryT JOroBopuTbHCA O «/110OOM Crope, KOTOpbI
MOXXET BO3HUKHYTb MEXY Hamu B OyayLLem».

[MpaKThKa NPUHYAWUTENBHOTO WCMOAHEHWUS apOWUTPaXKHbIX CO-
rnaLleHnid HauMoHanbHbIMK CylaMn TOCYAapCTB, @ TakxKe peLle-
HUa bproccenbckoro AnennsumoHHoro cyaa no «aeny ob ycrase
OUDA» B 2018 1. AOKa3bIBAIOT HEOOXOAMMOCTb PELLEHUS CNeayto-
LLIMX BOMPOCOB:

1 - NepecMoTp 1 pefaKT1poOBaHWe AENCTBYIOLLMX apOuUTpak-
HbIX OFOBOPOK B yCTaBax / CTaTycax OMMMUIICKUX MEXAyHapos-
Hblx (peaepaumit, a Takxke B ONMMNMIACKON xapTuu;
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affect the conditions for recognition and enforcement
of awards issued by the sport arbitration courts. There-
fore, understanding the meaning and types of the ar-
bitration agreements, in the term when sport disputes
arise, may significantly reduce dispute resolution time
and fees.

The article Il of the New York Convention (1958)

rules obligation of the contracting States to recognize
and enforce arbitration agreements.

An arbitration agreement may be concluded as a

separate agreement or a clause to a contract related
to sport, before or after arising a sport dispute.

There are four types of arbitration agreements and

courts have relatio perfecta and relatio imperfecta ap-
proach to them.

The majority of domestic and international laws, rule

the arbitration agreement to identify a “defined legal
relationship’.

Therefore, parties by applying to an arbitration

court according to an arbitration agreement cause two
effects which they have “positive” and “negative” doc-
trines.
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2 - paspaboTky MeXAyHapoAHOro TWUMOBOrO 3aKOHa
06 obecneyeHUn UCMONHeHUs apOUTPaXKHbIX COrnalleHnit
rocynapcTBamu.

BbiBOAbI

[MpaKThKa CNOPTUBHOMO apbuTparka nokasblBaeT, YTo Crop
SBNSAETCS HEOTHEMIEMON YaCTbIO CMOPTUBHON AeATENbHOCTY B
CVNy Hanuuus CropTBHOM NPobaemMaTUKN 1 B3aUMHbIX NPaB ¥
0053aHHOCTEN CTOPOH 00LLIECTBEHHBIX OTHOLLEHWA B 061acTK
cnopra.

ApbutpaxHoe cornallieHve onpeaensiet cepy paspelue-
HUS CMOPTUBHBIX CMOPOB, IOPUCAMKLMIO CMOPTVBHOTO apbw-
TPAXKHOTO YUpeXaeHUs, a TakKe 00CTOSTeNbCTBa, KOTOpble
MOTYT MOBAWATL Ha YCNOBUS MPU3HAHUS 1 NPUBEAEHNS B UCMON-
HEHWEe peLleHuli, BbIHECEHHBIX CMOPTUBHBIMK apOUTPaXKHbIMU
cynamu. [1o3ToMy MOHUMaHWe CMbICAa U BULOB apOUTPaXHbIX
CornalleHuin, B TOM Yucae npu BO3HUKHOBEHUM CMOPTUBHBIX
CrOpPOB, MOXET CYLLIECTBEHHO COKPaTUTb BPEMS paspeLLeHus
CMOPOB W PacXoAbl CTOPOH.

Cratbs Il Hoto-Mopkckoit Konserumu (1958 1) yctaHasnusa-
eT 0bs13aHHOCTb [JoroBapusaiolmxcs [ocynapcts npusHasaTh
¥ NPUBOAUTb B MCMONHEHWE apOUTPaXkHble cornatleHms.

ApbutpaxkHoe cornalleHve MoXKeT ObiTb 3aK/IoUeHO Kak
OTAEeNbHOE COrnallieHne UM Kak OroBopKka B [JOrOBOPE, CBS-
3aHHOM CO CrOpPTOM, 10 AW NOC/E BO3HUKHOBEHWS CMOPTUB-
HoOro cropa.

CyLLecTBYIOT YeTbipe TUMa apOUTPaXKHBIX COrNaLLleHui, v
CyAbl NPUMEHSIIOT K HUM noaxogbl «relatio perfecta» un «relatio
imperfecta».

B 60nblIMHCTBE BHYTPEHHWX W MEXAYHaPOAHbIX 3aKOHOB
apbuTpaxkHoe cornalleHve onpeaenseTcs Kak «onpeeneH-
HO€ NPaBOOTHOLLEHMEY.

Taknm 06pa3om, obpalLieHre CTOPOH B apOUTparkHbIiA Cya B
COOTBETCTBUM C apOUTPaXKHBIM COrNalleHneM UMeeT «HeraTma-
HYIO» 1 «MO3UTUBHYIO» [JOKTPUHBI.

BbnaropapHocTu. ABTOpbI BbipaxkaloT 61aroAapHOCTb JOK-
TOpY Nefarorvyecknx Hayk, npodeccopy, AelicTBUTENbHOMY
uneHy YKpamHcKoi akanemun Hayk Bnaanumupy Hukonaesuuy
[TnaToHOBY 3a KOHCY/bTVpOBaHWe Mno npobnemaTvike coBpe-
MEHHOrO CropTa; A0KTopY dhmnocodum B o6nact UCTopum 1c-
KyccTB, npodpeccopy Moxammagy Axsu 3a KOHCyAbTauum no
MCTOPUYECKMM acrneKkTam CTaTbi.

KoHdnukt nntepecos. AsTtopbl ctatbn Com Howaaxa u
KanHa KywHup 3asBnsioT o6 oTCyTCTBUM KOHMMKTa WUHTe-
pecoB.
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