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ABSTRACT. Objective. In this article, the authors considered: conclusion of arbitration agreement by parties of a sport rela-
tion as a basis for sport dispute resolution via applying to an international arbitration court; concept of the “Competence-
Competence” doctrine and its effects in legal practices of Canada, the United States, France and Switzerland.

Methods. This article developed based on the grounded theory to close the gap between theory and empirical research in
modern sport problems. The article examines current issues of private international law, court practices, international legal
acts in the field of sport, some of the judicial procedures of various countries and organizations, judicial practice of the Inter-
national Sports Arbitration Courts; laws in the field of physical culture and sport, etc.

Results. Concluding arbitration agreement by parties of a sport relation is an important step before applying to international
sport arbitration courts. The jurisdictional issues of a sport dispute decide according to the effects of Competence-Compe-
tence doctrine.

Conclusions. Problem is not a part of modern sport. This issue creates sport disputes. Referring a dispute to international sport
arbitration is a jurisdictional intervention mechanism of dispute resolution. In this case, parties of a sport dispute need to
agree on an arbitration agreement, and consider the Competence-Competence doctrine as the most important principles
which its effects define jurisdiction of dispute resolution.

Keywords: sport arbitration, arbitration agreement, Competence—~Competence doctrine, positive effect, negative effect, dis-
pute resolution, sport dispute, ADR, lex sportive, CAS.

[oKTpuHa «<KkoMmneTeHLjii-koMmneTeHuUii» (Kompetenz-Kompetenz)

Yy Mi>kHapOoAHOMY CMIOPTUBHOMY ap6iTpaxi

Cem Howaoxa, KanHa KywHip

AHOTAUIA. Mema. B cTaTTi aBTOPU JOCNiAKYHOTb: MATaHHA YKNaAeHHA apbiTpa)KHOT yroan Mix CTOPOHaMU CMOPTUBHIX
BiZIHOCWH AIK NiACTaBU AN 3BEPHEHHS LLO/10 BUPILLEHHS CMOPTUBHMX CYNepeyokK y Mi>kHapoAHUI apbiTparkHWiA Cyf; no-
HATTA JOKTPUHM «KOMMEeTEeHLii—komneTeHLji» Ta il BnAuBy Ha topuanyHy npaktnky KaHaawm, CLUA, ®paHuii i LLiBenuapii.
Memoou. B ocHoBY po60Ty NMOKNaeHO METOS, «O6I'PYHTOBAHOT TEOPIi», O LO3BOMAE NOJONATU PO3PUB MiK TEOPETUNY-
HUMU 1 eMNIPUYHVMUN AOCAIIXKEHHSAMI CyYacHMX CMOPTUBHUX Npobem. Y cTaTTi AOCNigKYOTbCA akTyanbHi NUTaHHA
Mi>KHapOAHOro NPUBaTHOIO MpPaBa, CyAoBa NMPaKTMKa, MiXXHapOOQHO-NPABOBI akTW Yy ranysi CnopTy, AeAKi Cyaosi Npo-
Lieflypu pi3HMX KpaiH Ta opraHisaLii, CyaoBa npakTnka MixkHapoAHUX CMOPTUBHMX apbiTpaXHUX CyAiB; 3aKOHM B ranysi
bi3nyHOT KynbTypHU | cnopTy Ta iH.

Pe3ynemamu. YKnageHHA CTOPOHaMK CMOPTVBHUX BIBHOCUH apOiTpa)XHOT yroan € BaXK/IMBOIO YMOBOIO, LIO Y pasi BU-
HWKHEHHA CNOpPY [1a€ NPaBO Ha 3BEPHEHHA A0 MiXKHAPOAHUX CMOPTUBHYX apbiTpaxHuX cyais. OPUCANKLiNHI NMTaHHA
CNOPTUBHOIO CNOPY BUPILLYIOTLCA BIANOBIAHO A0 NONOXEHb AOKTPUHM «KOMMNETEHLii—KOMNeTeHLii».

BucHogok. MNpobnemun — HeBiAAiNbHa YaCTUHA Cy4YaCHOrO CMOPTY, L0 NOPOIXKYE BUHUKHEHHSA CynepeyokK. A cyrnepeyka €
HeBil’EMHOI0 YaCTUHO CMOPTUBHUX BIZHOCUH. [epefaya cnopy Ha po3rniag y Mi>kHapoAHMWI CMOPTUBHWI apbiTpax — Le
IOPUCAMKLINHMI Npouec. [1nA 3BePHEHHA O MiXKHaPOAHOro CMOPTMBHOIO apbiTpaxy CTOPOHaM CMOPTUBHUX BiHOCUH
HeoObXifHO, MOroAMBLLN ICTOTHI YMOBWU, YKNacTn apbiTpa)Hy yroay, po3rfiaHYBLUN AK OCHOBHI NPVHLMMK, WO A03BOJISA-
t0Tb BM3HAYNTU IOPUCANKLIIO BUPILLEHHA CNOPIB, JOKTPUHY <KOMMETEHLiI—KOMMeTeHL,ii».

KniouoBi cnoBa: cnopTriBHMI apb6iTpax, apbiTpaxkHa yrofa, LOKTPUHA «KOMMNETEHLiI-KOMMETEHLii», TO3UTUBHUI edeKT,
HeraTMBHWI epeKT, MOXKI/IMBICTb PO3B'A3aHHA CMOpPIB, CNOPTMBHA CyrnepeyKa, CMOPTUBHE NPaBo.
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When we are speaking about modern sport, its
problematic aspect is not apart. These issues create
sport disputes, and without a sport dispute resolution
mechanism, there is almost no chance to resolve the
sport problems. A fair sport dispute resolution mecha-
nism, considers the rights aspect of the sport prob-
lematic which in this way, the problem resolves.

The best definition for sport dispute is, if in a dis-
pute case, one of the factors like parties, substantive/
subject, procedure and circumstances of the case is
directly or indirectly connected to physical education
and sport, such a dispute may be called “sport dis-
pute” [1].

By developing sport, disputes between parties
arise. Also, as much as parties of a sport dispute
have more interest, dispute resolution may be more
difficult and complicated, ipso facto, the necessity
of jurisdictional intervention for dispute resolution is
tangible.

Such a jurisdictional intervention in modern sport
at the international arena, needs a mechanism for dis-
pute resolution, e.g., sport dispute resolution via in-
ternational arbitration, ad hoc or Alternative Dispute
Resolution (ADR) like mediation [4], conciliation, and
etc.

In this article, the authors focus on international
arbitration as the most common mechanism of sport
dispute resolution.

Pursuant to the natural law (Latin: ius naturale, lex
naturalis) [2, 3], general principles of law are:

- the right of everyone to apply court and, their
case considered in a court;

- the right of a fair judgment of a dispute in a rea-
sonable period;

- the right of innocence presumption;

- the right of defence, and etc [1].

Partis of an international sport arbitration need to
conclude an arbitration agreement to set up a dispute
resolution mechanism via international arbitration.
Generally, an arbitration agreement describes dispute
resolution areas, jurisdiction of international sport ar-
bitration court, as well as conditions which may influ-
ence on recognition and enforcement of issued awards
by the international sport arbitration [14]. The issued
awards recognize and enforce according to the New
York Convention (1958) [15].

Dispute resolution mechanism may be agreed be-
tween parties in four different types:

e Arbitration clause;

o Arbitration agreement;

e Submission agreement;

o Arbitration agreement incorporated by refe-
rence [14].

Parties of a sport dispute who refer a sport dis-
pute to an international arbitration, they should con-
sider the doctrine of Competence-Competence.

Korza peub 3axoauT 0 CnopTe, Henb3sl 0CTaBWTb 6e3 BHUMaHWs
CYLLECTBYIOLIMIA B COBPEMEHHOM CMOpTe MPOONEMHBIN acreKT.
Tn BOMpOChI, TpedyioLLme paspeLueHns, TOPOXAaoT CNIOPTUBHbIE
Cropbl, KOTOpble B OTCYTCTBUE 3(DEKTVBHOTO MexaH13Ma pas-
peLunTb MPaKTUYECKN HEBO3MOXHO. MexaHn3M crnpaBeAnvBoro
pas3peLLeHnst CMOPTUBHbBIX CMIOPOB MPEX/e BCero noapasymenaeT
NPaBOBOW aCMeKT, KOTOPbI pa3peLaeT CopTUBHbIE MPOOAEMbI.

Hanbonee TOUHBIM MOHATMEM CTMIOPTUBHOTO Criopa sBAseTCs
onpeznesieHne cnopa, B KOTOpoMm xoTs Obl 0avH 13 hakTopos, Ta-
KMX KaK CTOPOHbI, NpeAMeT crnopa, 06CcTosTeNbCTBa 1 NpoLeaypa
Liena, NpsMo AN KOCBEHHO CBA3aH C (hMU3MYeCKUM BOCMIUTaHW-
€M, 1 IMEHHO €ro MOXKHO Ha3BaTb «CMOPTUBHbBIM CrIopom» [ 1],

Bo3HMKHOBeHWE cnopoB MeXay CTOpoHamu SBNSETCS HOp-
ManbHOM COCTaBAAIOLLEN MpoLecca pPasBUTUA COBPEMEHHOTO
cnopra. YuntbiBasi TO 06CTOATENBCTBO, UTO CTOPOHbI CMOPTUBHO-
ro cnopa MMetoT 60/bLLYI0 3aMHTEPECOBAHHOCTb B UCXOAE Aena
N paspeLleHre CropoB MOXeT ObiTb Honee CNOXKHBIM B CUly
cBOeli cneundmKkm, B cuiy camoro cakta Bo3HUKaeT Heobxoau-
MOCTb IOPUCAMKLIMOHHOIO BMeLLaTeNbCTBa A1t UX paspeLleHus.

FOprcaVKUMOHHOE BMeLLaTeIbCTBO B COBPEMEHHDIN CropT
Ha MEXAyHapOAHOI apeHe HYXAaeTca B MexaHu3me paspelLle-
HWSI CMOPOB, TaKoM, HanpuMep, Kak pa3speLleHne CrOPTUBHBIX
CMOpPOB Uepe3 MexayHapoAHbIi apbutpax, ad hoc unn anstep-
HaTMBHOe pa3pelleHne cnopos (ADR): meanaunsa [4], npumnpe-
HUe U T. A.

B naHHol ctaTbe aBTOPbl aKLEHTUPYIOT BHUMaHME Ha MeXKay-
HapoaHoM apbuTpaxke Kak Hanbonee pacnpocTpaHeHHOM Mexa-
HM3Me pa3peLLeHnst CMOPTUBHbIX CMIOPOB.

B cooTBeTCTBUM C ecTecTBeHHbIM NpaBoMm (nar. ius naturale,
lex naturalis) [ 2, 3], 06LLMMM NPaBOBLIMM NMPVUHLMMNAMU SBASIOTCSE:

e MpaBO KaXX[0ro Ha obpalLieHe B CyA 1 PAaCCMOTPEHME ero
Aena B cyae;

e MPpaBo Ha CrpaBeavBOe peLLeHne Cropa B pasyMHbIli CPOK;

e Mpe3yMmnums HEBUHOBHOCTY;

e MpaBo Ha 3awmTy [1].

[na Toro utobbl MMETb BO3MOXHOCTb peann3oBaTb Mexa-
HW3M paspeLLeHns CropoB Yepes MeXAYHAPOAHbIN CMOPTUBHbIN
apbuTpa, CTOPOHbI JOMKHbBI 3aKMOUNTb apbuTpaxkHoe corna-
LLIEHWE C Lie/Iblo COrNacoBaHWs Takoro MexaHmama. Kak npaswmno,
B apOUTPaXKHOM cornalleHuy HeobXoAMMO yKasaTb: npeamMet
pa3speLueHns crnopa, IoPUCANKUMIO MEXAYHAPOAHOIO CropTUB-
HOro apOUTPaYKHOTO CyAa, @ TaKKe YCIIOBUS, KOTOPbIE MOTYT Mo-
BMSATb Ha MpU3HaHVE W NpUBeAeHVE B UCTIOHEHVE BbIHECEH-
HbIX MEXKAYHAPOAHbIM CMOPTUBHBIM apbuTpaxkem petueHuii [ 14].
[puHATBIE peLLeHns NPU3HAIOTCS U NPUBOAATCA B UCMOMHeHMe
B cooteeTcTBUM ¢ Hblo-Mopkckoit koHseHumeid 1958 ropa [15].

MexaHu3M paspelleHnst CropoB MOXKET ObITb CoracoBaH
MeXy CTOpOHamu B YeTblpex Thnax:

e apbuTpakHas OroBopKa;

e apbuTpaxkHoe cornalleHue;

e apOUTpakHoe cornalleHne O paspeLleHur crnopa nocse
€r0 BO3HUKHOBEHWS;

e apbuTpakHoe cornalleHne, MHKOPNOpUPOBaHHOE B Kaye-
cTBe ccoiikm [14].

CTopoHam CnopTMBHOTO Cropa, HamepeBatoLLMMCs nepesiaTh
CMop B C/ly4ae ero BO3HMKHOBEHVISI Ha PACCMOTPEHME B MEXAY-
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The doctrine of Competence-Competence (Kom-
petenz-Kompetenz) is a jurisprudential doctrine
whereby a legal body, such as a court or arbitral tri-
bunal, may have competence, or jurisdiction, to rule
as to the extent of its own competence on an issue
before it. This doctrine is a significant and extensively
accepted feature of modern arbitration rule [7, 24,
26, 27]. This doctrine is one of the most basic pil-
lars which sustain international arbitration, inter alia,
international sport arbitration. Practically, interna-
tional arbitration could not have such a development
without a right doctrine.

For the first time, the concept of Kompetenz-Kom-
petenz arose in the Federal Constitutional Court of
Germany by a German lawyer, Gary Bron [6].

The principles of Competence-Competence is
globally recognized by all developed national legal
systems, international arbitration treaties, legal sci-
entific writings, and judicial decisions, ipso facto, ‘it
is used to describe an international arbitral tribunal’s
power to consider and decide disputes regarding its
own jurisdiction” [8].

Therefore, when parties of a sport dispute agreed
on international arbitration, as a dispute resolution
mechanism, and national laws recognized doctrine
of Competence-Competence concerning jurisdic-
tion of international arbitration court/institution,
such a dispute resolution may not be in jurisdic-
tion of State national courts, unless, the interna-
tional arbitration court/institution issues award on
State national courts’ jurisdiction for dispute reso-
lution.

In spite of acceptance and implementation of
Competence-Competence doctrine, in laws of al-
most all countries, there are some exceptional prac-
tices about application and interpretation of Compe-
tence—-Competence principles, especially regarding
the allocation of jurisdictional competence between
international arbitration courts and State national
courts.

When there is an arbitration agreement [14] be-
tween parties of dispute, the jurisdictional issues be-
tween arbitration courts and State national courts are
important and effective on timing and binding nature
of awards.

There are several various approaches to the dif-
ferent legal systems concerning Competence-Com-
petence doctrine. Significantly, Gary Born points out
that: “there is almost equally broad disagreement
and uncertainty concerning the doctrine’s precise
scope and consequences. With remarkable and un-
usual diversity, leading legal systems take substan-
tially differing approaches to the arbitral tribunal’s
competence-competence and to the related alloca-
tion of jurisdictional competence between arbitra-
tors and national courts” [10].

COUI0S0rA, EKOHOMIKA, MEHEIDKMEHT

HapoaHbIN apbUTparK, HEOOXOAUMO YUUTBIBAT AOKTPUHY «KOM-
neTeHUM1-KoMneTeHUmUm».

[lokTpuHa  «KommeTeHUMn-KomneTeHunn»  (Hem. Kompe-
tenz-Kompetenz) - 310 lopuanyeckas AOKTpUHA, COMMAcHO Ko-
TOPOIA I0PUANYECKMIA OpraH, TaKo Kak CyA Uan apOUTParKHbIi
cyn, obnafaeT NpaBoM CamOCTOATENbHO pa3peLLaTb BOMpoC O
Ha/MYnM UM OTCYTCTBUM Y HErO KOMMETEHUMI paccmaTpuBaTh
nepefaHHbli Ha paspelueHve crnop. 3Ta [JOKTpUHA SBAseTCs
BaXKHbIM 0OLLENpr3HaHHBIM MPUHLMNOM COBPEMeHHOro apbu-
TpaxkHoro npasuna [7, 24, 26, 27], oaiHUM 13 OCHOBHbIX CTO/MOB
MEeXAYHapOoAHOro apbuTpaxka 1, B YaCTHOCTW, MEXAYHAPOAHOTO
crnoptmBHOro apbutpaxa. [MpakTnyeckn passuTve MexayHa-
poaHoro apbuTpaxa He Moo Obl OCYLLIECTBAATLCS, HE UMes B
CBOE OCHOBE MPaBWIbHOM JOKTPUHBI.

BriepBble KOHLENUMS «KOMMETEHUMU—-KOMMNETEHUMM»  BO3-
Hukna B MesnepanbHOM KOHCTUTYLIMOHHOM cyae [epMaHnu ¢ no-
nauun HemeLkoro topucta pu bpoHa [5, 6.

[MpMHUMN «KOMMETEHLMVI-KOMMNETEHLMN» NPKU3HaH BO BCEM
MUpE BCEMW Pa3BWUTbIMW HALMOHANbHBIMU NPABOBBIMUA CUCTe-
Mamu, MeXAyHapOAHbIMU apBUTPaXKHBIMK [JOrOBOpaMK, topu-
AVMYECKUMU HayYHBIMU TPyAaMU U CyAeOHbIMU PeLleHnsIMU, U B
cuny camoro pakTa «1Crosb3yeTcs 41 ONMcaHWs NMoIHOMOUMIA
MeXXayHapoaHoro apbutpaxkHoro cysia paccMaTpmsaTh U paspe-
LUaTh CMOpb, KacatoLLMecs ero cobcTBeHHOM opucavkummy [8].

[Mo3TOMy ecnm CTOPOHbI CMOPTUBHOMO Cropa AOroBOPWUANCH
0 MEXIyHapoAHOM apbuTpake Kak MexaHW3me paspeLleHis
CropoB, @ HaUMOHa/IbHbIM 3aKOHOAATEIbCTBOM MPU3HAETCS JOK-
TPUHa «KOMMETEHLUMN—KOMMETEHLMM» B OTHOLLIEHUW IOPUCANK-
LM MEXKIYHAPOAHOTO apbUTPaXKHOTO Cya/yupexxaeHus,, Takoe
paspeLLeHVe cropa He MOXET HaxoaWTbCs B IOPUCAMKLML Ha-
LIMOHaNbHbIX CYZJ0B rOCYAapCTB, 3a UCK/IIOUYEHNEM C/1y4aeB, Kor-
Aa MexayHapOoAHbI apbUTPaxHBbIN Cya/yupexaeHne BoIHOCKT
peLLeHne 0 IOPUCAMKLUMN HALMOHAbHBIX CYAOB rOCYAapCTB As
paspeLLeHns Cropos.

HecmoTps Ha npuHATME 1 peanu3aumnio JOKTPUHBI «KoMmre-
TEHUMN—-KOMMETEHLIMM», B 3aKOHOAATENbCTBE MOYTH BCEX CTpaH
CYLLLeCTBYIOT HEKOTOPbIE UCKMOUEHUNS U3 NPaKTVKM NPUMEHEHNs
1 TONKOBaHKS 3TOro NPMHLMNG, 0COOEHHO B YacTu pacrnpenene-
HWS! IOPUCAMKLIMOHHOM KOMMETEHLIMN MEXAY MEXAYHapoaHbIMM
apOUTPaXKHBIMN CyAaMU 1 HaLMOHabHBIMU CyAaMu roCyAapCTB.

Mpy HanMuMM MEXay CTOPOHaMU Cropa 3aK/lOUYEHHOro ap-
O6uTpaxkHoro cornatuenns [14] saBnseTcs BaxkHbIM paspeLueHne
BOMPOCOB OPUCAVKLMM MeXY apOUTpaXKHbIMK CyaaMu U Ha-
LMOHa/IbHBIMK (FOCYAAPCTBEHHBIMI) CyAaMK, @ TakxKe BOMPOCOB
cobnoaeHrs CPOKOB UCMOHEHNS 1 00s13aTeNIbHOro XxapakTepa
apOUTPaXKHBIX PeLLEHWIA.

CyLuecTByeT pss NOAXOAOB K Pa3/vyHbIM NPaBoBbIM CLCTEMaM
OTHOCUTENBHO AOKTPUHBI  «KOMMETEHLMWU-KOMMETeHUMM». Tak,
lapy BopH NpuaaeT 3HaueHve ToMy, UTO: «Cywecmsyrom nodmu
CMOJIb e WUpOKUe pa3Ho2acus U HeonpeoeneHHoCms 8 om-
HOWeEHUU moyHoz2o oxeama u nocaedcmeuli dokmpunel. [Tpu
3ameqameniHOM U HeobbIYHOM pa3HOOBpasuu gedyujue npa-
808ble cUCMeMbl UCNO/Ib3YIoM CYUWECMBEHHO Pa3iudarou4uecs
nooxo0bl K KoMnemeHUuUU apbumpaxHozo cyoa u K coomaem-
cmeyrow,emy pacnpedesneHuto IopUCcOUKYUOHHOU KoMnemeHyuu
Mexdy apbumpamu U HayuoHaabHeiMu cyoamu» [10].
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The Kompetenz-Kompetenz doctrine has two
types of effects:

e the positive effect, i.e., arbitration tribunal has
the right to consider and make decision about juris-
dictional objections;

« the negative effect, i. e., absence of national local
courts authority to determine jurisdictional objections
minimum until the arbitral tribunal issues an award.

The both positive and negative effects of Compe-
tence-Competence doctrine are considered in some
of international treaties and documents. For instance,
the UNCITRAL Model Law, i.e, article 16, section 1 of
the Model Law on ICA [11] and Arbitration Rules, and
article 23, section 1 of the Arbitration Rules [ 12] which
both these articles dictate that the arbitral tribunal
shall have the power to rule on its own jurisdiction,
including any objections with respect to the existence
or validity of the arbitration agreement. Also, the Ar-
ticle 8, Section1 of the UNCITRAL Model Law 2006 [9]
defines that State national courts should refer a claim
which is subject to arbitration unless it finds that the
said agreement is null and void, inoperative or inca-
pable of being performed.

Therefore, the basic structure of the UNICTRAL
Model Law which is recognized by the majority States
of the world, permits State national courts for the in-
terlocutory judicial decision of jurisdictional issues to
occur before an arbitral decision. This article grants
State national courts power for deciding on jurisdic-
tional issues arising from an arbitration agreement
before rendering a decision by an international arbi-
tration court. Majority of States in the world are mem-
bers of the UNCITRAL [13].

The doctrine of Competence-Competence has its
specific in national law system of each State and may
be define different way of other States, the following
are a brief about practices of Kompetenz-Kompetenz
doctrine in national law system of some States.

Canada. Reviewing Canadian laws shows that
principles of Competence-Competence is a well-
known hallmark of international arbitration.

Arbitrators have the first chance to rule on prelimi-
nary challenges to their jurisdiction.

The Ontario Court of Appeal briefly described the
Competence-Competence principles as: “the ratio-
nale behind the competence-competence principle
is that unless it is clear as a matter of law that
the arbitrator does not have jurisdiction, the issue
of jurisdiction should be decided by the arbitra-
tor” [16].

The doctrine of Competence-Competence clearly
ratified in some of domestic and international arbitra-
tion laws in different jurisdictions of Canada.

France. The Competence-Competence doctrine
recognized according to the Article 1465 of the French
Code of Civil Procedure, i.e., “the arbitral tribunal has

[loKTprHa «KoMneTeHUMM—KoMneTeHLMM» MeeT Asa achdekTa:

e MO3UTVBHBIN, T. €. apOUTPaXKHbI Cya BNpaBe paccMaTpu-
BaTb ¥ NPUHMMATb PeLleHne O IOPUCAMKLMOHHbIX BO3PaXKEHHSX;

© HEeraTuBHbIiA, T. €. OTCYTCTBYE Y HALIMOHA/IbHBIX JIOKa/IbHbIX CyA0B
NOMHOMOUMIA OMpPeseNsiTb PUCANKLMOHHbIE BO3PAXKEHMS KaK MUHW-
MYM J10 BbIHECEHUS1 apOUTPAXKHBIM CYZI0M apOUTPKHOTO PeLLIEHNSL.

B HekoTopbix MeXAyHapoAHbIX AOroBopax W LOKyMeHTax
paccMaTpuBatoTCst Kak MO3UTUBHBINA, TaK M HeraTuBHbIA 3cdek-
Tl JOKTPUHbI «KOMMEeTeHUM—-KkomneTeHumm». Hanpumep, Tuno-
ot 3akoH KOHCUTPAJT (a umerHo cTatbs 16, pasaen 1 Tunosoro
3akoHa o0 MKA) [11] n ApbutpaxkHbix npasun (cTatba 23, pas-
nen 1) [12] npeaycmatpuBatot npaBo apOMTPaXkHOro cyaa Bbi-
HECTV NOCTaHOB/IEHNE O Kpyre MOACYAHbIX Cydy BOMPOCOB U O
NOOBIX BO3PAKEHUAX OTHOCUTENBHO HAIMUMS AN AeACTBUTE b-
HOCTN apbuTpaxHoro cornatleHus. Kpome Toro, pasgen 1 cra-
Tbi 8 Tunosoro 3akoHa KOHCUTPAJT 2006 roaa [9] onpepensier,
UTO HaLWOHa/IbHble Cy/bl FOCYAAPCTB AO/MKHBI MepeaaBaTb UCK,
noanexaiimii apbutpakHomy pasbupatensciay, B apbutpax-
HBI Cya, 3@ UCK/IOUEHNEM CrydyaeB, ecin OyaeT yCTaHOBEHO,
4TO yKa3aHHOE CornalleHne ABASETCS He3aKOHHbIM, HeaelicTBU-
TE/IbHBIM WM HENCTIONHVMBIM.

Takum obpasom, OasoBasi CTpyKTypa IWMOBOro 3aKoHa
KOHCUTPAJT, npusHaHHOro 6OMbLIMHCTBOM rOCyAapCTB Mupa,
no3BoAAeT HaUWMOHaMbHBIM CyAaM rocyAapcTs NpyHUMaTh MNpo-
MEXYTOUHOE CyAeOHOe peLleHne Mo IOPUCANKLIMOHHBIM BOMPO-
caMm J10 BbIHECEHUS! apOUTPaXKHOTO peLlieHus. HacTosLias cTaTbs
HaAensieT HauvoHasIbHble Cybl FOCYAAPCTB MNOSHOMOYNSMU MPU-
HUMAaTb peLleHns MO IOPUCAMKLMOHHBIM BOMpPOCaM, BbiTeKato-
UMM 13 apOUTPAXKHOTO COrNaLLeHns), 10 BbIHECEHUST PeLLeHNs
MEXAYHapOAHbIM apOUTPaXkHbIM cyaoM. BonbLUMHCTBO rocy-
napcte Mupa snstotcs uneHamu KOHCUTPAT [13].

[JlokTpuHa  «KOMMETEHUMN—-KOMMETEHUMM»  UMEET  CBOIO
cneundguKy B HaLMOHaIbHOM NPaBOBOI CUCTEME KaXKAOoro rocy-
[apcTBa U MOXeT ObiTb onpefeneHa no-pasHomy ApYrMmun ro-
CyAapcTBamu. Huke nNpuBoaMTCS KpaTKOe OrnmcaHue NpakTuKu
AOKTPUHbI  <KOMMETEHLMN—KOMMNETEHLMM» B HaLMOHa/bHbIX
NpaBOBbIX CUCTEMAaxX HEKOTOPbIX rOCyAapCTB.

Kanapa. AHanu3 kaHaaCKoro 3akoHoAaTebCTBa NMoKasbiBaeT,
UTO MPVHLMMN «KOMMETEHLMVI—KOMMETEHLMIY SBNSIETCS 00LLen3-
BECTHOW OT/INYMTENIbHOM YepToli MeXayHapOAHOro apbuTpaka.

ApOUTpbI MMEIOT NepBOOYEPEAHOE NPAaBO NPUHATL PELLeHNe
NO OCMapUBaHMIO NX IOPUCANKLIMMN.

AnennaumonHsbivi cya OHTapyo KpaTKo pasbsiCHUA NMPUHLMM
«KOMMETEHLMM-KOMMNETEHUMW»  CresytowmM  obpasom: «06o-
CHOBAHUE NPUHUUNG <KOMNemeHUUU-KOMNemeHyuu» 3aK/to-
yaemcs 8 MoOM, Ymo ec/iu € KopUOUYecKol MOYKU 3peHus He
AcHo, ymo apbump He obradaem topuUcOUKyUeli, 80NPoOC 0
HOPUCOUKYUU Oo/mKeH pewlamscs apbumpom» [16].

JloKTpuHa «KOMMEeTeHUMM—KOMMNETEeHUMM» YeTKO 3aKpense-
Ha B HEKOTOPbIX HALMOHA/bHBIX M MEXAYHAPOAHbIX apOuTpa-
HbIX 3aKOHaX B Pa3/MUHbIX IOPUCAMKLMAX KaHaabl.

®paHums. [prsHaHMe JOKTPUHBI «KOMMETEHLUM—-KOMIETeH-
umm» cneayeTt 13 cmblcna ctatbu 1465 paxaaHckoro npoueccy-
anbHoro koaekca MpaHLmK, B COOTBETCTBUM C KOTOPOW «mpemel-
CKULI ¢y 0bnadaem UcK/IoYUMesTbHOU IopUCOUKLUUEl 8bIHOCUMb
peWeHUs NO 803paXKeHUsSM npomue ceoel topucoukyuu» [17].
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exclusive jurisdiction to rule on objections to its juris-
diction.” [17]

This article specifies that France adopted the posi-
tive effects of Competence-Competence principle,
ipso facto, arbitration court has competence to de-
cide all jurisdictional issues which shall be subject to
judicial review. Also, parties are not required to admit
on authority to arbitration through an arbitration
agreement.

According to the Article 1448, Section 1 of the
French Code of Civil Procedure defines: “When a dis-
pute subject to an arbitration agreement is brought
before a court, such court shall decline jurisdiction,
except if an arbitral tribunal has not yet been seized
of the dispute and if the arbitration agreement is
manifestly void or manifestly not applicable.” [18]

The Article 1448, Section1 is the negative effects
of the Competence-Competence doctrine in French
legal system, i.e., France national courts are not com-
petent to consider jurisdictional objections. Also, the
national courts are not allowed to consider the merits
of sport dispute, the accuracy or area of an arbitra-
tion agreement.

The national court is only limited to decide a prima
facie inquiry on the validity of the arbitration agree-
ment.

United States of America. The Competence-
Competence doctrine is not provided in the US Federal
Arbitration Act [ 19], ipso facto, subject to judicial pro-
cedures, the US national courts consider the positive
effects of the Competence-Competence principles.

The case of First Options of Chicago Ic. v Kaplan
[20],is a court practice that defines parties of an arbi-
tration agreement may grant the Competence-Com-
petence to arbitrators, or apply national court for a
jurisdictional decision. Also, in the case parties of a dis-
pute did not agree on an arbitration agreement, the
US national courts make a presumption which sub-
jects to further judicial review, arbitrators may decide
their own jurisdiction.

The US national law system practices positive ef-
fects of the Competence-Competence doctrine, and
allows national judicial systems to parallel consider ju-
risdictional issues, inter alia, compared to other coun-
tries which they practice only recognition or rejection
of the negative effects of arbitration, the US national
legal system keep moderate position.

Switzerland. Many distinguished sport organiza-
tions reside in Switzerland, i.e., FIFA, the 10C and the
UEFA. Federations which they domiciled in Switzerland
are constituted as association according to the Article
60, et sequentia, Swiss Civil Code of January 1, 1912
(the CQO).

Legal form of an association which extensive au-
tonomy specified in Article 23 of the Federal Constitu-
tion of the Swiss Confederation of April 18, 1998 and
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B ykaszaHHo cTaTbe paHLy3CKMil 3aKOoHOAATENb YTOUHSIET,
uto PpaHumMen NPUHUMAEeTCs NO3UTUBHBIN 3DdEKT NpuHUMNa
«KOMMeTeHUMN—-KOMINEeTeHUMN», ipso facto, apbutpakHblii cya
obnasaet KomneTeHUMeR pellaTb BCe IOPUCANKLMOHHbIE BOMPO-
Cbl, KOTOpble Moanexar cyaebHomy nepecmotpy. Kpome Toro,
CTOPOHbI He 06513aHbl NPU3HABATL CBOM NOIHOMOUKS B apbuTpa-
K€ NMOCPEACTBOM apOUTPaXKHOrO CornaLleHus.

CornacHo ctatbe 1448 Paspena 1 pakaaHckoro npoueccy-
anbHoro Koaekca ®paHumm onpenenero: «Koeda cnop, sens-
rowjutics npedmemom apBuUMpPaXKHoO2o coz/auieHus], nepeod-
emcs e cyo, makoli cy0 omxazeleaemcsi om tOpUcOUKUUU, 3
UCK/IIoYeHUeM cyydaes, ko2da apbumpaxHelli cyo ewe He npu-
CMynus K paccCMompeHUro cnopa, U eciu apoumpaxxHoe coz/a-
wieHue s8Ho HedelicmaumensHo LU 8HO HenpumeHUMo» [18].

Cratbs 1448, paspen 1 — 310 HeraTvBHbIN 3(PeKT AOKTPUHDI
«KOMMETEHUMN-KOMMNETEHLMW» BO (PpaHLy3CKOi NpaBoBOi cu-
CTeMe, TO eCTb HauMoHasnbHble cyasl PpaHLmMn He KOMMETEHTHbI
paccMaTpuBaTh OPUCAMKLMOHHbIE BO3pakeHus. Kpome Toro,
HaLMOHa/bHbIM CyflaM He pa3pellaeTcs paccmaTpvBaTh Mo Cy-
LLIeCTBY CMOPTVBHbIE CMOPbI, @ TaKXe onpeaensTb AeNCTBUTENb-
HOCTb WM 061aCTb aPOUTPAXKHOTO COrNaLLeHus.

HaumoHanbHbIA Cyn OrpaHUYMBAETCsl TONIbKO BbIHECEHMEM
peLleHns prima facie o [eicTBUTENBHOCTM apOUTPaXKHOro Cor-
natueHums.

CoenuHenHble Ltathl AMepuku. [JoKTprHa «KoMneTeH-
LUMM—-KOMMNeTeHUMW» He npeaycMoTpeHa B DesiepanbHOM 3aKoHe
CLLIA 06 apbutpaxe [19], ipso facto, npv ycnosun cobatoaeHns
cyaebHbIX npoueayp HaumoHanbHble cyabl CLUA paccmatpusatot
NO3WUTUBHbIN 3PDEKT NPUHLIMMNA «KOMMETEHLNN—KOMMETEHLINI».

[eno First Options of Chicago Inc. v Kaplan [20] npeacTas-
nseT coboii cynebHyto NpaKTUKy, onpeaensitoLLyto, YTO CTOPOHbI
apOWUTpaXKHOTO COrnalleHVst nepefaroT paspeLleHne «Komre-
TEHUMN—KOMMETEHUMM» apbuTpam man obpaLLaloTcsl B HaLmMo-
HasbHbIA CyA 3a IPUCAMKLMOHHBIM pelueHnem. Kpome Toro, B
cnyyae OTCYTCTBUSI MEXKAY CTOPOHaMK apOWUTPaXKHOro corna-
LeHns, HauvoHanbHeiMm cyaammn CLUA npeaycmotpeHa npe-
3yMMNUMS PACCMOTPEHNS Cropa No Mepe MOCTYNAEHNS, NPV 3TOM
apObuTpbl BipaBe ONpesAesisTb CBOIO COOCTBEHHYIO IOPUCANKLMIO.

HaumnoHanbHas npasoBas cuctema CLUA npaktukyet no-
3UTKBHBIA 3PDEKT LOKTPUHBI  «KOMMETEHLMN—KOMMETEHLM»
1 NO3BOMSIET HALUMOHAbHOW CyaebHOM cucTeme napanienbHo
paccmaTpuBaTtb BOMPOCH tOpUCAMKUMK. [ToMmrmo npoyero, B
CpaBHEHUM C APYTMMUW CTpaHaMK, NMpaBoBasi CYCTeMa KOTOpPbIX
npeaycMaTpvBaeT TONbKO NPU3HaHKWE UK 0TKas OT HeraTUBHOTO
achdpekTa apbutpaxka, HaumnoHanbHas npaBoBas cuctema CLLA
COXpaHSIET YMEPEHHYIO NO3ULMIO.

LLseruapua. LLseriuapua asngerca pesvaeHUmMein MHOrmx
M3BECTHbIX CMOPTMBHBIX beaepauunii, TakMx Kak, Hamnpumep,
OUNDA, MOK n YEDA. ®epepaumn - gomunnumn LLseruapum —
0bpa3sytoT accoumauuto B cCOoTBeTCTBUM co cTatbeli 60 [paxaaH-
ckoro koaekca Llseiiapun ot 1 aneaps 1912 ropa (TK).

OpraHusaunoHHo-npasosas dopma obbeanHeHus, obnaaa-
foLLas B COOTBETCTBUM CO cTaTbei 23 DenepanbHoli KoHCTUTy-
umn Lseiuapckoin Kondeanepauum ot 18 anpensa 1998 ropa n
ctatbsmm 60-79 (B uactHocTH, cTatbelt 63) [K LnpoKoit aBToHo-
MUEN, 1o/KHA ObITb BbiOpaHa 0bbenHeHNEM.
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Article 60-79 (notably Article 63) of the CC, should be
chosen by the association.

Such a choice provides the Federations archives
notable autonomy in judicial relief.

According to Article 75 of the CC, to challenge res-
olution of an association, parties may refer their ap-
plication to Swiss national courts or arbitration courts.

Practices of the Competence-Competence doc-
trine in the national law system of Switzerland is very
important because both the International Council of
Arbitration for Sport (ICAS) and the Court of Arbitra-
tion for Sport (CAS) is basically located in Switzerland,
Lausanne [21]. The ICAS and the CAS are the most
popular bodies to refer disputes related to sport.

In general, sport disputes may be referred to CAS if
between parties of the sport dispute, arbitration agree-
ment exists. Also, according to the Rule 61 of the Olym-
pic Charter, all disputes in connection with the Olympic
Games can only be submitted to the CAS, and all Olym-
pic International Federations (IF) have recognized the
jurisdiction of the CAS for at least some disputes [1].

As the CAS is located in Switzerland, to appeal
the awards issued by the CAS, application of appeal
should be referred to the Federal Supreme Court of
Switzerland.

The Swiss Federal Tribunal concerning the CAS
noted: “There appears to be no viable alternative to
this institution, which can resolve international sport
related disputes quickly and inexpensively. (...) The
CAS, with its current structure, can undoubtedly be
improved. (...) Having gradually buift up the trust
of the sporting world, this institution which is now
widely recognized and which will soon celebrate
its twentieth birthday, remains one of the principal
mainstays of organized sport’. [1]

Under Article 186 of the Swiss Private International
Law Act (the PILA) [24], the CAS has the power to
decide on its own jurisdiction, this article recognized
doctrine of Kompetenz—Kompetenz in Swiss national
laws. Arbitration is consensual by its nature, and there
is a need that the arbitration court considers if the
parties before applying the arbitration court, agreed
on dispute resolution via arbitration.

It requires an arbitral tribunal to be satisfied that
the parties appearing before it have indeed mutually
agreed to have their differences resolved by way of
arbitration.

An arbitration agreement may be challenged, if at
least one of the following features is not specified:

« if the arbitration agreement is vague or ambigu-
ous in regards to private jurisdiction or contains con-
tradicting provisions;

o if the name of arbitration institution is not speci-
fied,

o if it fails to create procedural mandatory conse-
quences for the parties of a dispute;

Takol Bbibop npenoctaenser Meaepaunsam 3HaUNTENbHYIO
aBToHOMMIO B cyaebHoit 3awmTe. CornacHo ctatbe 75 TK, ans
oCnaprBaHys peLleHns accoumaLmm CTOPOHbI MOTYT HanpaBKTb
CBOe 3asB/ieHNe B HaUMOHanbHble cyabl LLBeruapum unm B ap-
OuTparkHble cyapl.

[pakTuka NpUMEHEHUs JOKTPUHbI  «KOMMETEHUMN—KOM-
neTeHUMW» B HaUMOHanbHOW npaBoBoi cucteme Llseriuapum
0YeHb BaXKHa, NOCKONbKY Kak MexkayHapOAHbIVi CMOPTUBHBIN ap-
6utpakHbii coeT (ICAS), Tak 1 CNOpPTUBHBIN apOUTPaXKHbIN CyA
(CAS) pacnonoxetbi B LLsenuapum, B JlozarHe [21]. ICAS n CAS
ABNAOTCS Hanbonee NonyaspHbBIMA OpraHamMu sl paccMoTpe-
HWS1 CMIOPOB, CBS3aHHBIX CO CMOPTOM.

Kak npaBwino, cnopTyBHble Criopbl MOryT ObiTb NepesaHbl B CAS,
€C/IM MeXy CTOPOHaMK CTOPTMBHOTO Criopa CyLLecTByeT apbu-
TpaxkHoe cornalleHure. Kpome Toro, cornacHo [Npasuny 61 Onvm-
NUIMCKOIA XapTuK, Bce Cnopbl, CB3aHHble ¢ OMMMMIACKUMU Urpamu,
MOryT nepefaBaTbCsl Ha paccmotpeHue Tonbko B CAS, u, Tak uin
MHave, BCe OnMMNUIiCKe MexayHapoaHble denepaumn (IF) npu-
3Ham opucankumio CAS xots Hbl No HekoTopbiM criopam [1].

Mockonbky CAS HaxoanTca B LUBeruapum, ans obxxanoBaHus
peLUeHuii, BoiHeceHHbIx CAS, anennsums nepenaetcs B ®Oepne-
panbHblii BepxosHbiii cya LLiBeiuapun.

OTtHocutensHo CAS LUseriuapckuii hefepanbHblii cya oTme-
vaeT: “llo-8udUMOMY, HEm XU3HECNOCOOHOU anbmepHamuasl
3momy uHcmumymy, komopeili Moz 66l bbicmpo U Hedopozo
paspewiams MexOyHapoOHsle Cnopsl, C8sI3aHHbIe CO CNOPMOM
(...) CAS c e20 HbiHewHeli cmpykmypoli, HECOMHEHHO, MOXem
6b6imb ynyuwie (...) [locmenerHo 3a8o0esas dosepue cnopmug-
HO20 MUpa, 3mo yupexoeHue, nosyyusuiee ce200Hs WUpoKoe
npusHaHue U cKopo ommeddrowee cgoe dsaduyamunemue,
ocmaemcs 0OHUM U3 2/18HbIX 0N/I0Mo8 0p2aHU308aHHO20
cnopma” [ 1].

CornacHo cratbe 186 LlIBeiuapckoro 3akoHa o MexayHa-
poaHom uactHom npase (PILA) [24], CAS umeeT npaso npuHu-
MaTb peLleHns O CBOei COOCTBEHHOM IOPUCANKLMY, 3Ta CTaTbs
npv3Hana AoKTPUHY «KOMMETEHUMN-KOMMNETEHLMW» B LUBeNLLap-
CKMX HaLMOHa/bHBIX 3aKoHax. ApOUTpaXk Mo CBOeN npupoae siB-
NSIETCS KOHCEHCYabHbIM, M apOUTPaXKHbIA Cya AO/KEH Y4YeCTb,
LOrOBOPU/IMCH /I CTOPOHBI 10 0OpalLLieHNs B apOUTPakHbIiA CyA
0 paspeLLeHnn cnopa B apbutpaxe.

70 TpebyerT, uTobbl APOUTPAKHDIN Cy/ YAOCTOBEPUICS B TOM,
UTO CTOPOHBI, 0OPaTUBLUMECS B apOUTPaXKHbIN Cya, NefCTBUTENb-
HO [OCTWIIN B3aVMHOW AOTOBOPEHHOCTU O paspeLLleHun CBOVIX
pasHornacuii NoCpeacTBoM apobuTpaxa.

ApbutparkHoe cornalleHne MoXKeT ObiTb OCMOPEHo, ecn He
yKasaH xoTs Obl 04VH M3 CleAyoLLMX NMPU3HAKOB:

e ecnv apbuTpaykHOE COoraLlieHne Mo COAEPKAHMIO ABNSET-
A HeonpeaeneHHbIM WAN [BYCMbICAEHHbIM B OTHOLLEHUM YacT-
HOW IOPUCAMKLNW, NN COAEPXKUT MPOTUBOPEUMBBIE MONOXKEHUS;

e eC/M B COMALLEHWM He yKasaHO HaumeHoBaHne apbu-
TPaXKHOrO YUpexaeHus;

e ec/M coralleHne He co3zaeT mpoleccyanbHbix obssa-
TesbHbIX NOCNEeACTBUI A5 CTOPOH CMopa;

e ec/N coralleHne He WCKIoYaeT BMellaTenbcTa rocy-
AapCTBEHHbIX HALMOHA/bHbIX CYAO0B [N pa3peLleHns Cropos,
No KpaiiHei Mepe, A0 NPUHATAS peLLeHnst apOUTPaXkHbIM CYAOM;
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o if it fails to exclude the intervention of State
national courts for dispute resolution, at least before
issuing award by the arbitration court;

o if it limits the power of arbitrators for dispute
resolution between the parties;

o if it does not cause a procedure that provides
the best condition of efficiency and speed which re-
sults in issuing an award that is susceptible to judicial
enforcement.

According to Article 178 of the Swiss Private Inter-
national Law Act (PILA):

1. As regards its form, an arbitration agreement
is valid if made in writing, by telegram, telex, tele-
copier or any other means of communication which
permits it to be evidenced by a text.

2.As regards its substance, an arbitration agree-
ment is valid if it conforms either to the law chosen
by the parties, or to the law governing the subject-
matter of the dispute, in particular the law govern-
ing the main contract, or if it conforms to Swiss law
[24].

Article 190, Section 2, Subsection b of the PILA pro-
vides that an award can be challenged if the arbitral
tribunal wrongly accepted or declined jurisdiction.

Article R47 of the CAS Code on “Statement of Ap-
peal” [23], interprets that an appellant may change
the CAS jurisdiction based on statutes, regulations of
a party that rendered a challenged decision. It means
the jurisdiction may be derived from statutes or regu-
lations, if parties of a sport dispute agreed about it.
On the other hand, if the parties agreed on referring
any appeals to national courts, moving jurisdiction ac-
cording to the statutes or regulations of the national
federation, is moot and irrelevant. Anyway; if the stat-
utes of national federations do not have any clause
or provision which recognized the CAS as an appeal
institution after final and binding decisions rendered
by the judicial body of federations, the CAS has no ju-
risdictional competence to appeal [22].

Conclusions. Problematic aspect is not apart of
modern sport and it causes sport disputes. To resolve
this issue, the necessity of a fair sport dispute resolu-
tion mechanism which it considers the “rights” feature
of the sport problem is highly tangible.

As much as sport develops, disputes between par-
ties arise, and difficulty level of sport dispute resolu-
tion depends on interest of parties. Therefore, juris-
dictional intervention for sport dispute resolution is
necessary. The most common practice to sport dis-
pute resolution in the international arena is applying
to international sport arbitration courts.

Parties of sport dispute under an arbitration
agreement, set up an international arbitration mecha-
nism which defines, dispute resolution areas, jurisdic-
tion of international sport arbitration court, as well as
conditions which may influence on recognition and en-
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e eC/y CornallieHre OrpaHMuMBaET MOIHOMOUNS apbuTpoB
MO paspeLLeHno CMOPOB MeXZy CTOPOHaM;

e eC/v CcornalleHremM He ompeaeneHsl npoueaypsl, obe-
creyvBatoLLme Haunyulme ycnosmst 3MEKTUBHOCTM U CPOKOB
PaCcCMOTPEHWs iena U NPUHATUS PeLLeHsi, KOTOPOE NOAIEXMNT
MCMOMHEHMIO B cyieOHOM nopsizKe.

B coortBetcTBUM CcO cTaTbert 178 LlBeiuapckoro 3akoHa o
MexayHapoaHom uactHom npase (PILA):

1. Ymo kacaemcs ¢opmbl apbUMPAXKHO20 COAAWEHUS,
mo OHO fensemcs OelicmeumesnsHbIM, eciu COCMAaeneHo &
nucbMeHHOU (hopme, nOCpPedcmeom mesnezpammel, mesexcd,
menexkonupa unu 6ozo dpyeozo cpedcmea ces3u, N0380s-
foujez0 3aceudemenscmeoeams e2o mekcm.

2. Ymo kacaemcs cyuwHocmu apbumpaxHo20 coenauieHus,
mo OHO sensiemcs OelicmeumernsHsIM, ec/iu Coomeemcmeayem
ubo npasy, 8bIGpaHHOMy cmopoHamu, 1ubo npasy, peaynu-
pyroujeMy npedmem cnopa, 8 YacmHoOCMU npaey, pezynupyro-
wemy 0cHosHoli doz080p, U0 ec/lu OHO coomeemcmayem
weetiyapckomy npasy [24].

Cratbs 190, pasnen 2, noapasaen b LLseliuapckoro 3akoHa o
MEeXAYHapoAHOM YacCTHOM Npase npejycmaTpvsaert, yto apbu-
TpaXkHOE peLLeHre MOXeT ObiTb OCNOpPeHo B cyyae, eciv apbu-
TPaXkHbIiA CyA OLUMOOYHO NPUHSN UM OTKIOHWU KOPUCANKLMIO.

Cratbst R47 Koaekca CAS 06 «AnennsimoHHOM 3asBieHnm»
[23] TpakTyeT, uTo anenNaHT MOXKET U3MeHUTb toprucankumio CAS
Ha OCHOBaHUM YCTaBa, PerniaMeHTa CTOPOHbI, BbIHECLLIEV OCMa-
pvBaemMoe peLleHne. ITO 03HAYaET, YTO IOPUCAMKLMS MOXKET
ObITb BbiBEJEHA M3 YCTaBOB WM NPaBWs, €Can CTOPOHbI Crop-
TWBHOrO Cropa A0roBopuanch 06 atom. C Apyroii CTOPOHbI, eC/n
CTOPOHbI JOFOBOPUINCHL O Mepefade Kakux-nnbo anennsaumii B
HaLMOHa/IbHblE Cyabl, MEPEHOC IOPUCAUKLMM B COOTBETCTBUN C
yCTaBOM W/N PerNamMmeHToM HauMoHanbHol (eaepaumn aeaset-
Cs1 CMOPHbIM 1 HeyMeCTHbIM. Bo BCsikoM ciiyuae, npun oTCcyTCTBUM
B yCTaBax HalUMoHasbHbIX desepauunii NyHKTa Uiy NonoXKeHus,
npusHaiolnx CAS B KauecTBe anensiuMoHHOMO YUpexaeHus
NoCne OKOHUATE/bHbIX 1 0053aTeNbHbIX PELLIEHNIA, BEIHECEHHBIX
cyaebHbIM opraHom denepaumii, CAS He bynet obnaaats topuc-
AVKUMOHHOM KoMneTeHumelt obxanoBaqus [22].

BbiBoabl. [1po6emMHbIN acneKT He 06X0aWT CTOPOHOI COBpe-
MEHHbI CMOPT, BC/IEACTBME YEro MeXay CyObeKTaMmn BO3HUKAIOT
CMOPTMBHBIE CMOPBbI, /1S PACCMOTPEHMSI KOTOPbIX HeobXxoanmMo
€03/aTh MEXaHW3M CrpaBeIMBOrO paspeLLeHus,, yunTbiBatoLLe-
ro «MpaBoBYO» 0COOEHHOCTb CMIOPTUBHOM NPOOAEMBI.

Cnopbl, BO3HUKaIOLLME MEXAY CTOPOHAMM CMIOPTUBHbIX OTHO-
LLIEHWIA, SIBASIOTCS YaCTbiO Pa3BWTUS COBPEMEHHOTO cropra. Ypo-
BEHb C/IOXKHOCTWN paspeLLeHnst CNIOPTUBHbIX CMIOPOB 3aBUCUT He-
NOCPEACTBEHHO OT 3aMHTEPECOBAHHOCTM CTOPOH, MO3TOMY A/1s
MX paspeLleHns HeoOXOAMMO IOPUCANKLMOHHOE BMeLLaTeslb-
ctBO. Ha MexkayHapoaHoii apeHe obpallieHne B MeXAyHapoa-
Hble CMOPTVBHbIE apbuTparkHble CyAdbl ABASETCA Havbonee pac-
NpOCTpaHeHHOW NPaKTVKOM paspeLleHuns COPTUBHBIX CMIOPOB.

3akntoyas apbUTparkHoe cornalleHne, CTOPOHbI CMOPTUBHO-
ro Crnopa Co34aloT MeXAyHapOAHbIA apOUTPaXKHbIN MexaHn3M,
ONpefensioLLMiA  chepbl paspeLLeHnst CropoB, PUCANKLMNIO
MEKIYHAPOAHOTO CrOPTUBHOTO apOUTPaXKHOro cyaa, a Takke
YCNI0BUsl, KOTOPblE MOTYT NMOB/USTb HAa MPU3HaHUE W NpUBELEHNE
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forcement of issued awards by the international sport
arbitration. Issued arbitration awards by arbitrators
shall be recognized and enforced according to the
New York Convention (1958).

According to the international arbitration practic-
es, there are IV types of arbitration agreements.

For applying international arbitration and when
parties conclude an arbitration agreement, they
should consider the Competence-Competence doc-
trine as one of the most basic pillars which sustain
international arbitration, inter alia, international sport
arbitration.

In case, a State recognized the doctrine of Com-
petence-Competence and parties of a sport dispute
agreed on international sport arbitration, such a dis-
pute resolution may not be in jurisdiction of State
national courts, unless, the international arbitration
court/ institution issues an award on State national
courts’ jurisdiction for dispute resolution.

There are some exceptional practices about ap-
plication and interpretation of Competence-Compe-
tence principles, especially regarding the allocation of
jurisdictional between international arbitration courts
and State national courts.

The Kompetenz-Kompetenz doctrine has two
types of effects which they are considered in some
international treaties and documents:

o the positive effect;

« the negative effect.

The doctrine of Competence-Competence has its
specific in national law system of each State and may
be define different way of other States, for example:

e reviewing Canadian laws shows that principles
of Competence-Competence is a well-known hallmark
of international sport arbitration. Also, arbitrators
have the first chance to rule on preliminary challenges
to their jurisdiction;

e in France, the Competence-Competence doc-
trine recognized according to the Article 1465 of
the French Code of Civil Procedure. This article
specifies that France adopted the positive effects of
Competence-Competence principle. The Article 1448,
Section1 is the negative effects of the Competence-
Competence doctrine in French legal system. The
national court is only limited to decide a prima facie
inquiry on the validity of the arbitration agreement.
Therefore, France recognises both of the positive and
the negative effects of the Competence-Competence
doctrine;

¢ while the United States Federal Arbitration Act
does not provide Competence-Competence doctrine,
ipso facto, subject to judicial procedures, the US na-
tional law system practices positive effects of it;

o the flexible laws of Switzerland caused residents
of many distinguished sport organizations, e.g., the
CAS, the ICAS, the FIFA, the IOC and the UEFA. Article

B UCMOMTHEHVIE BbIHECEHHBIX MEXAYHAPOAHBIM CMIOPTUBHBIM apHu-
TpaXKeM peLUeHuii, KOTopble MPU3HALOTCS U MPUBOASTCSA B UCMOS-
HeHvie B COOTBETCTBIN C Hbto-Mlopkckoit koHerumeii 1958 rona.

CornacHo MexayHapoaHOW apOUTPaXKHOM MPaKTUKe, Cyllie-
CTBYIOT UETbIPE TUMNa apOUTPaXKHbIX COrMaLLEHM.

[Mpy NpUMeHeHUn MeXXayHapoaHOro apbuTpaxa u npu 3a-
KNIOYEHUN apOUTPaYKHOTO COT/aLLIEHNSI CTOPOHBI AOMKHbI yun-
TblBaTb AOKTPUHY «KOMMETEHUMM-KOMMETEHLIMN» KaK OCHOBY
MeXAyHapoaHOro apbutpaka 1, B 4aCTHOCTW, MEXKAYHAPOAHOTO
CrOpPTMBHOTrO apbuTpaxa.

B cnyyae ecnm rocyaapctBo NpusHaeT [OKTPUHY «KOMMeTeH-
LUMM—KOMMETEHLUMM» 1 CTOPOHbI CMOPTVMBHOIO Cropa [10roBopu-
JMCb O MEKAYHAPOAHOM CMOPTUBHOM apbuTpake, paspeLleHne
Cropa He MOXKeT HaXOAUTbCS B OPUCANKLIMN HaLMOHAbHBIX CYA0B
roCyAapCTB, 3@ UCKIIOYEHNEM C/TyYaeB, KOraa MeXLyHapOoaHbIli ap-
BUTPAKHBIN Cya/yUpexaeHe BbIHOCUT PeLLEHME O PUCAMKLMN
HaLMOHa bHbIX CyAO0B roCcyAapCTB /15 pa3peLLeHns crnopa.

CyLLecTByIOT HEKOTOPblE UCK/OYEHWS V3 NPaKTUKK Npume-
HEHWS 1 TONKOBAHWS! MPUHLIMMNA <KOMMETEHUMN—KOMMETEHLMY,
0CODEHHO B TOM, UTO KacaeTcsl pacnpesenieHns IopUCANKLMM
MEXAY MeXayHapOAHbIMK apOUTPaXKHBIMK CyAamn 1 HaLmo-
HasbHbIMM CyAaMM rocyAapcCTB.

[lokTpuHa «KoMneTeHUMM—KOMNETEHLMW» MMeeT ABa TWMa
3(ppeKTOoB, KOTOPbIE PacCCMaTPUBAIOTCSA B HEKOTOPbIX MEXAyHa-
POAHbIX OroBOPax v AOKyMeHTax:

e MO3UTUBHbIV 3(peKT;

e HeraTuBHbIA 3peKT.

[loKTpuHa «KoMMeTeHLUMN—KOMMETEHLIMM» UMeeT CBOK Crie-
UMVIKY B HaLIMOHaIbHOM NPaBOBOI CUCTEME KaXKA0ro rocyaap-
CTBa M MOXeT ObITb OnpesienieHa No-pasHoMy ApYrMMI rocyaap-
cTBam, Hanpumep:

e 0030p KaHaACKOro 3aKoHoAaTenbCTBa MokasbiBaeT, uTo
NPUHUMN «KOMMETEHLMN—KOMMETEHLMM» SBASIeTCS 0OLLenpuHs-
TOVi OT/IMUNTENBHON YEPTON MEXKAYHAPOAHOTO CMIOPTUBHOIO ap-
buTparka. Kpome Toro, apbutpbl UMeloT nepBoouepeHoe NpaBo
NPUHMMaTB peLLIeHKe Mo ocrnapuBaHUIO CBOE IPUCANKLNY

e B0 DpaHumm [OKTpUHA <KOMMETEHUMM—KOMIMETEHLMM»
NpW3HaeTCs B COOTBETCTBMM CO cTatbeli 1465 Mpanuy3ckoro
[parkaaHcKoro npoueccyanbHoro koaekca. B atolt ctatbe yTou-
HseTcs, uto OpaHums NpuHaIa NO3UTUBHBIN 3PhEKT NpMHLMNA
«KoMneTeHun—komneTeHunm», Ctatbs 1448, pasaen 1 - 310 He-
raTMBHBIV 3(PHEKT NPUHLMNE «KOMMETEHLMN—KOMMETEHLMN» BO
paHLy3CcKor NpaBoBoOli cucTeme. HaumoHanbHbIA cya orpaHu-
UMBAETCA TO/IbKO BbIHECEHWEM peLLeHuns prima facie o feiicTBu-
Te/IbHOCTW apbuTpaxkHoro cornatleHus. [Noatomy OpaHums npu-
3HaeT Kak MO3UTVBHBbIN, TaK U HEraTMBHBbI 3heKTbl LOKTPUHBI
«KOMMETEHLIMU—KOMMETEHLUM»;

o x0T MeaepanbHbiii 3akoH CoeanHeHHbIx LLITatos Amepu-
Kn 06 apbutpaxke He npeaycMaTpyBaeT AOKTPUHY «KOMMETeH-
unv—KoMneTeHumn», ipso facto, B cootBeTcTBUM C CyaebHoN
npouenypoii HaLoHanbHas npasosast cuctema CLLIA npaktuky-
€T NO3UTUBHbIN 3PeKT;

o rvbkue 3aKoHbl LLBeliLapun Bbi3Bany HEAOBOLCTBO MHO-
VX M3BECTHBIX CMOPTUBHBIX OpraHv3auumii, Takmx kak CAS, ICAS,
DOUDA, MOK n YEDA. Ctatbs 186 LLIBelitiapckoro 3akoHa o Mexx-
nyHapoaHom yactHom npase (PILA) onpeaensert, uto CAS nmeert
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186 of the Swiss Private International Law Act (the
PILA) defines that the CAS has the power to decide
on its own jurisdiction which recognizes doctrine of
Kompetenz-Kompetenz in Swiss national laws.

The pacta sunt servanda principle is globally rec-
ognized, but as any other legal principle, is not abso-
lute and it is subject to certain limits, e.g., refer to re-
bus sic stantibus principles. Arbitration agreement is
not an exception to these principles.

Parties before concluding an arbitration agreement,
should analyse if the State of respondent and the State
which international sport arbitration institution is lo-
cated are recognized doctrine of Competence-Compe-
tence to avoid unpredictable jurisdictional issues.

Discussion. This article developed based on the
grounded theory [25] to close the gap between theo-
ry and empirical research in problems of modern sport
at the international arena in which they create sport
disputes and need to be resolved under international
arbitration as a fair dispute resolution mechanism.

Parties of a sport dispute need to conclude arbi-
tration agreement to refer the dispute to international
arbitration. Also, the effects of Competence-Compe-
tence doctrine as one of the most basic pillars which
sustain international arbitration needs to be consid-
ered. In fact, Competence-Competence principles
regulate jurisdictional issues of a sport dispute.

Practices of the Competence—-Competence doc-
trine recognition in States national laws show that, all
countries do not consider the positive and the nega-
tive effects of Competence-Competence doctrine the
same of each other.

When we are speaking about the international
arbitration with parties from two different States, es-
pecially if they choose governing law of third State in
their contract, recognition of different effects of Com-
petence-Competence doctrine by States may cause
conflict at laws.

Therefore, the absence of an international treaty
or convention between States which clearly defines
jurisdictional issues of international arbitration as an
international document is tangible.
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COUI0S0rA, EKOHOMIKA, MEHEIDKMEHT

NpaBo NPUHMMATb PELLEHNS O CBOEW CODCTBEHHOM LPUCANKLNM,
KoTopast Mpv3HaeT AOKTPUHY «KOMMeTeHLMU—KOMMETEHLUM» B
LUBEMLIAPCKMX HALMOHAsbHBIX 3aKOHaX.

MpuHUMN pacta sunt servanda npy3HaH BO BCEM MUPE, HO,
Kak v 10001 Apyroli NpaBoBOW NPUHLIMM, He ABSETCS abContoT-
HBIM 1 MOAYMHSETCS ONPeAeNeHHbIM OrpaHNyeHnsM, Hanpumep
OTHOCMKTCS! K MpuHUMNaMm rebus sic stantibus. ApbutpaxHoe co-
rnalleHne He SBASIeTCS UCKIIoUYEHNEM U3 STUX MPUHLIMMIOB.

CTOpOHbI, Npexae YeM 3aKknunTb apbutpaxkHoe cornatue-
HWe, JO/MKHbI MPOoaHanM3nMpoBaTh, NPU3HaeTCs 1 rocy1apcTBOM
OTBETUMKa W rOCYAapCTBOM, B KOTOPOM HaxOAUTCS MeXAyHa-
POHbIVi CMOPTUBHBIN apOUTPAKHDBIA MHCTUTYT, JOKTPUHA <KOM-
NeTeHUMN-KOMMETEHLMM», YTO MO3BONMT M3DeXKaTb HempeacKa-
3yeMbIX IOPUCAMKLIMOHHbBIX BOMPOCOB.

O6c¢cy:xkaneHue. [laHHas ctaTtbs paspabotaHa Ha OCHoBe Me-
Toaa obocHOBaHHOM Teopun [25] € Lienbio NpeoaoneHns paspbi-
Ba MEXAY TEOPETUYECKUMMN 1 IMIMPUYECKUMIN UCCIEA0BaHMSI-
MU Npo6/1emM COBPEMEHHOTO CropTa Ha MEXKAYHapOAHOM apeHe,
B pe3y/ibTaTe KOTOPbIX BO3HMKAIOT CMOPTMBHBIE CMOPbI U, Kak
cnencTare, HeOHXOAMMOCTb VX PaspeLLEHNs B MEXAYHAPOAHOM
apbutpae, sIBNSIOLLEMCS MEXaHW3MOM CNpaBes/IMBOro paspe-
LLIEHNS CMOPOB.

[lns nepepaun cnopa Ha paccMoTpeHvie B MexayHapOAHbIi
apbUTpaXk CTOPOHBI CMOPTVMBHOTO CMOpa A0KHbI 3aK/MOUNTb ap-
buTparkHoe cornalieHne. Kpome Toro, HEOOXOAMMO YyuMTbIBaTL
BAVISIHWE JOKTPUHbI «KOMMETEHLMN—KOMMNETEHLIMW» KaK OAHOTO
13 OCHOBHbIX CTO/MOB, Ha KOTOPbIX OCHOBaH MeXyHapoaHbIi ap-
butpax. Mo cyT aena, NPUHLMN «KOMMETEHLMN—KOMMNETEHLIM»
perynvpyeT IopUCANKLMOHHbIE BOMPOCH! CMOPTUBHOTO Cropa.

MpaKTka Npr3HaHUs LOKTPUHbBI «KOMMETEHLN—KOMMETEeH-
LMM» B HaLMOHa/bHbIX 3aKOHaX roCyAapCTB NOKa3bIBAET, UTO He
BCE CTpaHbl MPUHMMAIOT MO3UTUBHBIV 1 HEraTMBHbIA 3hdeKThl
JOKTPWHbBI OAVMHAKOBO.

Korga Mbl roBOpvMM 0O MeXAyHapOAHOM apOutpaxke npu
yyacTum CTOPOH ABYX PasHbiX roCyAapcTB, 0COOEHHO ecn OHM
BbIOVPAIOT B CBOEM AOrOBOPE PErynMpytoLlee npaBo TPeTbero
rocynapcTsa, Npy3HaHue rocyAapcTBamm pasnnyHbix 3hdexTos
JOKTPUHBI  «KOMMETEHLMN—-KOMMNETEHLMM» MOXEeT MpUBECTU K
KONAM3KKM Npas.a.

[ToaToMy OTCyTCTBME MEXAYHAPOAHOro 0roBopa WM KOH-
BEHUMN MeX[y rocynapCcTBamMy, YETKO OMnpeaensiolmx topuc-
AVKLMOHHbIE BOMPOCH MeXAyHapoAHOro apbutpaxka B Kaue-
CTBE MeXAYHapOoAHOro AOKYMEHTa, SBASIETCS OLLYTUMbIM.

bnaropapHocTu. ABTOpbI BbipaxKatloT GaaroaapHOCTb AOK-
TOpy neAarorMyeckmx Hayk, npodeccopy, AeNCTBUTENbHOMY
uneHy YkpauHckoit Akagemum Hayk Bnaaummpy Hukonaesuuy
[naToHOBY 3a KOHCYbTPOBaHUE MO Npob/ieMaTiKe COBPEMEH-
HOro crnopra.

KoHdnukt uHTepecoB. Astopbl ctatb Cam Howaaxa u
*KaHHa KyLlwH1p npusHatoT oTcyTCTBrYE KOH(IMKTA MHTEPECOB B
OTHOLLEHWW JaHHOW CTaTby.
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